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QUESTIONS PRESENTED 


As counsel for appellant views the case, the questions 
presented are: 

1. Where a pedestrian falls over a repaired portion of a 
sidewalk which, by the compositior of the repair material is easily 
distinguishable from adjoining areas of the walk, was it not error for 
the court to allow the introduction of testimony concerning the 
condition of other portions of the walk? 

2. Where a pedestrian falls over a repaired portion of a 
sidewalk which, by the composition of the repair material is easily 
distinguishable from adjoining areas of the walk, and the question of 
notice, actual or constructive, is not an issue, was it not error for 
the trial court to refuse to instruct the jury to confine their deliber- 
ation to the repaired area and to exclude from their consideration 
any reference to adjacent areas which were characterized by 
witnesses as being in a dangerous condition? 

3. Was it not error for the trial court to qualify an instruction 
that the jury can consider evidence of repeated use of a portion of 
a sidewalx without accident or mishap as proof that the sidewalk was 
in a reasonably safe condition by adding that they can consider 
evidence that one pedestrian stepped over and around the area as 
proof that it was in a dangerous condition, when such qualification 


was based on the testimony of only one witness who stated she never 


stumbled or fell, nor did she observe any one else stumble, fall 





or step over said area? 

4. Was it not error for the trial court to refuse to direct a 
verdict in favor of appellart when appellee failed to adduce evidence 
either showing, or tending to show, that her fall was caused by any 
defective condition on the public sidewalk? 

5. Was it not error for the trial court to permit cousel for 
appellee, over appellant's objection, to comment to the jury concerning 
the alleged harshness of a statute which was not in issue? 

6. Was it not error for the trial court to allow coursel for 
appellee, over appellant's objection, to comment on evidence which 


had beer. stricker. from the record? 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 14, 
DISTRICT OF COLUMBIA, Appellant, 


Vv. 


MABEL ELLIOTT, Appellee. 


JURISDICTIONAL STATEMENT 
This appeal is from the judgment of the United States District 


Court for the District of Columbia, entered November 1, 1957 





(App. 18), in favor of Mabel Elliott, the plaintiff below, in an action 
for personal injury damages in excess of $3,000, allegedly sustained 
as a result of a fall on a public sidewalk. On November 29, 1957, 
the defendant filed a Notice of Appeal (App. 19). This Court has 


jurisdiction under Title 28, U.S. Code, Revised, Section 1291. 


STATEMENT OF THE CASE 
On August 15, 1955, the appellee, Mabel Elliott, plaintiff 
below, filed against the District of Columbia, appellant hereir, 
a complaint for damages for persoral injury allegedly sustaired as a 
result of a fall on the east sidewalk ir the 900 block of 21st Street, 


N. W., in the District of Columbia (App. 1-3). 


In her complaint, appellee alleged that or March 8, 1955, 
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while walking on the sidewal< ir. question, she was caused to fall 
"%* %* *by reason of a defective ard dangerous condition thereon and 
thereat present in that the said sidewalk at the point of the said fall 
was cracéed raised and otherwise rendered unsafe for pedestrian 
travel.'' Further, that her fall, injuries, losses and damages 
resulted from the dangerous and defective condition of the walk, 
which, in turn, resulted from the negligence of the appellant, who 
xnew or should have known of the dangerous and defective condition 
and who, in the exercise of reasonable care, could have prevented 
or corrected the condition (App. 2). 

Insofar as here pertinert, appellant admitted in its answer 
that appellee has complied with the provisions of the notice statute, 
Section 12-208, D.C. Code, 1951 (App. 3). 

Avpellant denied negligence, denied that a dangerous condition 
existed and alleged that any damage sustained by appellee resulted 
from her sole or contributory negligence (App. 3-4). 

Appellee, the only witness called to testify to the happening 
of tne accidert, testified in substance that on March 8, 1955, around 
10:CO0 a.m., she was walxizg north, dowrgrade, on the east side of 
21st Street in the 900 blocx, between Pennsylvania Avenue ar.d K 
Street, N.W. (R. 141-143) when, suddenly, as she put her weight 


on her right foot it caught, slipped and twisted (R. 143). She stated 
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sae laid or the sidewalk 15 to 20 mizutes fully conscious and 
observed that the sidewalk in the vicinity of her fall was inclined and 
crac<xed (R. 147-148). Appellee further stated ard poirted out or: 
pnotographs tnat she fell over a portior of the concrete walk which 
was completely covered with an asphaltic patch, and that a six foot 
area to the west, which cortained no asphalt patch, had nothir.g to 

do with her fall (App. 22-23). The unpatched portion of the walk was 
cescribed as having dangerous holes, depressions, elevations, etc. 
Neither appellee nor any other witness testified that the alleged 
Gefective sidewalk was the cause of her fall (App. 19-21, 21). 

At the point of her fall, the sidewalk was twelve feet wide. The 
eastern half thereof contained a horizontal asphalt patch to compensate 
for a difference in elevatior between adjoining concrete blocks 

(App. 23). 

Gertrude May Wolfe, age 62, a witness for appellee, was 
walxing 18 or 20 feet behird appellee but did not see her fall and 
could not testify as to what caused her to fall (R. 237, 239). 
Nevertaeless, over objection of appellant, this witness was permitted 
to testify as to the condition of the entire sidewalk, i.e. , the portion 
on which appellee claimed to have fallen and the remainder which 
was not involved (R. 246, 247). The witness further stated that the 


allegea defective condition she described had existed since 1952 





(R. 245); that she nad walked over the area an average of eight times 


a weex Since 1952 (R. 276); that, in spite of the fact that itisa 


heavily traveled area (R. 282), she rever stumbled or fell nor did 


sne see anyore else stumble or fall (R. 276, 282). The witness 

stated that the sidewalx was ir bad cordition (R. 282), that she stepped 
over it (R. 255), but that she rever reported the condition to any 
municipal authorities (R. 282, 283). 

Thomas H. Broaddus, called on behalf of appellee, stated 
that he did not see appellee fall ror did he know what caused her to 
faii (2. 297-298). He described the conditior of the sidewalk generally 
(R. 289) and stated that from August 1954 until March 8, 1955 
he averaged walking over the area at least twelve times each week. 

He further testified that, even though the same is heavily traveled, 
he had never had any difficulty nor had he ever seen anyore else 
encounter difficulty while using the public space in question 

(R. 289-302). 

Testimony was offered on behalf of appellee that she was 
hospitalized for a number of days for a fracture resulting from the 
fall, that she was four morths pregnart at the time of the fall (R. 141), 
that she had a normal delivery of the baby (R. 155), and that she has 
sustaired no permanert injuries except for a small surgical scar 


just above the ankle (R. 164, 343, 352). 
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Ir. its openirg statement (R. 137) throughout the trial (R. 416), 
and in its closing argument (R. 610-611), appellant admitted that 
it had knowledge of the existence of the asphalt repaired area 
where plaintiff claimed she fell and had notice of the condition thereof 


which, it contended, was not dangerous. Appellant called as 





witnesses the two police officers who arrived on the scene and 
observed plaintiff lying on the sidewalk over the asphalt repaired 
area,which area was identified by appellee to the police officers 

as being the cause of her fall (R. 371, 376, 475). Over appellant's 
objection, the court permitted one of the officers to testify or: 
cross-examination concerning the condition of the sidewalk 
generally as distinguished from his observations of the condition 
claimed by appellee as the place of her fall (App. 25-26), 

Appellant also called as witnesses two other police officers 
who, for at least one year prior to the date of appellee's claimed 
injury, were regularly assigned to duty as foot patrol officers over 
the area claimed by plaintiff as the place of her fall (R. 433, 434, 
449). Each officer testified that the area was heavily traveled, that 
he had observed many pedestrians using the area, that he had never 
observed an accident or injury to pedestrians using the area, 


nor had he heard reports of any such injury (R. 437, 441, 452, 453). 


Each officer also testified that he had never personally encountered 
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any difficulty in connection with his personal use thereof. 
Oscar J. Avallone, Assistart Inspector of Claims for the 


District of Columbia, testified that he was assigned to irvestigate a 


claim filed on behalf of appellee against the District. In correction 


with his investigation on June 10, 1955, he took certain photographs 
and made measurements of the accident area (App. 27). This 
witness was allowed to testify corcerning the aforesaid measurements 
514, et seq. ), notwithstanding objection of counsel for appellee 
508-513) that appellant, in arswe to appellee's interrogatory 
. i(f) (Aon. 3.10). said that no measurements were made of the 
area on or about March 8, 1955 (App. 10). 
At the close of appellant's case, the court over objection 
of aopellant (App. 28), allowed appellee's counsel to read to the jury 
tnis interrogatory and the answer thereto (R. 533, 534). The basis of 
appellant's objection was that said interrogatory and answer thereto 
were irrelevant, immaterial and without probative value; that the 
court had ruled as a matter of law that appellant was entitled to 
adduce testimony corcerring the measurements made by the witness 
Avallone o> June 10, 1955 i: cornection with his investigation of 
appellee's claim; ard that the use of the subject evidence was not 
oroper rebuttal and could rot, as conter.ded by counsel for appellee, 


impeach or discredit tiie Wituess Avaiiore, who had not answered the 





interrogatory. 

At the close of all the evidence, appellant moved for a directec 
verdict ir its favor on the ground that appellee had offered no evidence 
that the alleged defective sidewalk was the cause of her fall. Said 
motion was overruled (App. 17). 

In his summation to the jury, counsel for appellee was 
permitted to comment on the above interrogatory (App. 33), was 
permitted to comment on the alleged harshness of Section 12-208, 
D.C. Code, 1951, a jurisdictional statute, not in issue (App. 34), 
and was permitted to comment, over appellant's objection, on certain 
evidence which had been stricken from the record (App. 32-33). 

In charging the jury, the court refused appellant's request 
that the jury be instructed to corfine its deliberation to the asphalt 


repaired area claimed by appellee as the place of her fall (App. 16, 


31-32, 35-36); refused to give appellant's prayers 3 and 4 on the 


law of causation (App. 10-11); and refused to give appellant's prayer 
No. 8 as proffered on the law of repeated use of an area without 
accident or mishap (App. 13). 

Judgment was entered on the jury's verdict for appellee in the 


amount of $8,500. 00 (App. 18). 
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SUMMARY OF ARGUMENT 
Appellee claimed to have been injured as the result of a fall 
or an allegedly defective sidewalk. Evidence adduced durirg the 
_ trial placed appellee at the time of her fall squarely within a portion 
of the sidewalk which had been repaired. When the trial court, over 
objectiors, received eviderce of the condition of adjacert areas, it 
- committed prejudicial error. Such initial error was compounded 


when the court refused to instruct the jury to limit its deliberation 





| to che area claimed by appellee as the place of her fall. This was 
_ particularly true since rotice, actual or constructive, of the " 
cor.ditior of the sidewalk was not ir. issue. 

Where there is evider:ce of repeated use of a given condition 


or location without injury or mishap to users thereof, it is error for 


a trial court to qualify an irstruction concerning repeated use, by “ 

instructirg the jury that it may consider evidence that pedestrians : 

using the condition or locatior. stepped over or around the same. * 
Wher. a person claims injuries resulting from the regliger.ce ; 

of another but completely fails to prove that the claimed irjury in fact 

resulted from the negligence alleged, it is the duty of the trial court 2 


to direct a verdict in favor of the party charged with negligence. 
Appellant admitted in its answer to the complaint that appellee ’ 


had complied with the requirements of Section 12-208, D.C. Code, 
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1951. The trial court committed error when it allowed appellee's 
counsel to comment in his summation to the jury cor.cernirg the 
alleged harshness of said statute and in refusing to instruct the jury 
that no unfavorable inference could be drawn from such comments, 
Such refusal, constituting error, was aggravated when the trial court 
included in its charge to the jury specific instruction concerning the 
provisions of the aforesaid statute, only to declare that appellant had 
admitted appellee's compliance therewith. 

Arguments should be fair and must be based on evidence in 


the record, In that regard, it was error to permit counsel for 





appellee, over objection, to commert to the jury concerning evidence 
which had beer. stricken from the record. 

The court permitted appellant's witness to testify to certain 
measurements made ninety-three days after the accident over the 
objection of appellee that, in answer to an interrogatory, appellant 
stated that no measurements were made at or about the time of the 
accident. After allowing the testimony regarding the measurements, 
it was error for the court to permit said interrogatory and answer 
thereto to be read to the jury because it had no probative value. Also, 


since the answer to said interrogatory was made by a person other than 


the witness, it could not be used to impeach the witness. 
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ARGUMENT 
L. 

It is prejudicial error to refuse to irstruct the jury 
to confine their deliberations to portior of sidewalk 
where plaintiff alleges and all the evidence indicates 
that she fell and consequertly permit them to 
corsider adjacert areas which may be considered 
defective. 

The uncontradicted evidence adduced during the trial 
demonstrates that the sidewalk ir. question was twelve feet wide. 
The eastern, or building line, half of the sidewalk contained a 
horizontal asphaltic repair to compensate for the difference i=. 
elevation between adjoining corcrete blocks (R. 520). Appellee 
testified that she fell over the patched area, and that the six foot area 
to the west, which contained no asphalt repair or repair of any sort, 
had nothing whatsoever to do with her fall. Appellee's counsel 
endeavored to avoid havi-g the evidence restricted to the area that 
had been repaired (R. 393, 394). Nevertheless, testimony of the 
appellee appearing at pages 22 and 23 of the appendix shows beyond 
doubt that appellee was using only that portion of the walk containing 
the asphalt repair. Included thereir. is the following: 

"Q@. Yes, ma'am, it is just as simple as 
saying that there are six feet of area that involve 


asphalt and six that don't. You were ir. the six feet 
that have asphalt repair, were you not? 
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"A. Yes." (App. 23.) 

It is submitted that the foregoing testimony of appellee 
establishes without any possible doubt where she claimed she was 
at the time of her fall. In that connection, it must be remembered 
that there were no witnesses to the incident. The witness Wolfe, 
while in a position to observe appellee, was not looking at her when 
the fall occurred (R. 237). The witness Broaddus arrived on the 
scene after the incident had taken place (R. 287). Neither saw the 
fall nor knew what caused the same. Nevertheless, if it could be 
said that an element of doubt remained as to what portion of the 
public walk appellee was using at the time of her fall, such doubt 
is dispelled by other testimony which she gave. Thus, in essence, 
she testified that she was stepping with her right foot and as she 
put her weight on it, it caught (R. 228) causing her to fall forward in 
a straight line (R. 214); that she was on the incline (R. 173-174); 
that the incline and the patched area was one and the same (R. 196), 
and tant mer feet were on or in line with the asphalt repair (R. 195). 

Furthermore, Officer Orme of the Metropolitan Police 
Department testified that upon arriving at the scene of the accidert, 
appellee told him she fell over the asphalt patched area, and that he 


observed her lying over said area (R. 475). Officer Foulkes, 


Orme's partner, also testified that appellee was lying over the 
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asphalt patch at the time he observed her (R. 371, 376). Also, the 
witness Wolfe testified that appellee was usirg that portion of the 
walk that had been repaved (R. 243), ard the witness Broaddus 
testified that when observed appellee she was lying or that portion 
of the walk where the ircline appeared (R. 291). 

Despite the foregoing, appellee's counsel interrogated the 
witness Foulkes (App. 25) concerning his observations of the general 
condition of the sidewalk on the date of appellee's fall. Appellant 
objected to such testimory on the ground that the only material or : 
relevant portion of the walk irvolved was that claimed by appellee 
as the place of her fall (App. 25). The court overruled appellant's 
objection (App. 26) and the witress was allowed to give testimony 
concerning the sidewalk generally (App. 26). 

Thereafter, in conrection with the court's consideratior of 
proffered instructions, appellant requested the court to include an 
instruction which would have required the jury to confine its 
deliberation to the area claimed by appeliee, which was refused 
(App. 16). 

At the conclusion of argument to the jury, but prior to the 
court's charge, appellant agair urged the court to include specific 
instruction limiting the jury's deliberation to the area claimed by 


appellee as the place of her fall. Appellant's position being that as 
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plaintiff had specifically restricted herself to the area within the 
asphalt repair, consideratior. of arything else by the jury would not 
only be improper but outside the evidence in the case, irrelevant 
and immaterial as to any issue in the case and that to allow such 
consideration by the jury could only result in prejudice to the 
-eppeifint-tApp. 31, 32). Nevertheless, the court again refused to 
allow the instruction, stating: 


"The Court will not hear that. That is 
emphasizirg a phase of the case."" (App. 32. ) 


The identical point was raised on appeal in Fithian v. Degnon 


Contracting Co., 175 App. Div. 386, 161 N. Y.S. 888, 890, where 
plaintiff alleged that she fell while crossing a roadway which was 
under repair and covered with planking when a particular plank upon 
which she stepped sank beneath her weight causing her to fall. 
Plaintiff introduced evidence of the condition of the planking "in or 
about the spot". In its opinion the court stated, inter alia: 
"It was clearly error to allow the plaintiff 
to show the bad condition of the roadway in parts 
other than the place of the accident. The issue 
tendered by the complaint and bill of particulars 
had been narrowed down to the condition of a 
particular plank which plaintiff had specified, * * *" 
The court went on to say: 
"* * *The purpose of this evidence was to show 


negligent maintenance of the roadway in the 
neighborhood of the piace of the accident, and from 





PE ie 


that fact to have the jury find the particular 
negligence complaired of. -the loose ad sunken 
plank. Naturally the jury would infer from the 
reception of this evider.ce that it would have the 
right to find the existence of the particular 
negligence charged against the defe: dant from the 
evidence as to the cordition of the planking in 
other nearby places as given by this witness. 
There are other instarces of the admission of evider.ce 
of this kird, but it 1s urnecessary to refer to them 
further. Doubtless the jury was greatly influenced 
by that testimony. It had no probative value to 
establish the negligence alleged, and its reception 
was prejudicial error, Sufficiertly serious to 
require the reversal of this judgment. '"' (Emphasis 
Supplied) 


In the case of Petrelli v. City of New Haven, 116 Ct. 144, 
163 A. 759, where plaintiff claimed that she was caused to trip and 
fall by a binding board which projected above the level of the 
sidewalk rext to a dirt area, the Supreme Court of Connecticut, 
recognizing the importance of restricting evidence of a defective 
condition to the place of the accident, said: 

"* * *Ir the case of such a defect as is here 

claimed, it was peculiarly important that the jury 

should consider the conditior. of the binding board o1ly 

at the poir.t where the plaintiff fell. The trial court 

was correct in admittirg evidence of that condition 

only at those places where some witness had testified 

that she fell. * * *" 

In Miller et al v. Village of Mullan, 17 Idaho 28, 104 P. 660, 


the testimony was undisputed as to where the plaintiff fell while ir. 


the process of crossi~g a street, and the trial court permitted 
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testimony regarding other defects in the vicinity. The Supreme Court 


of Idaho, ir. reversing a judgment for the plaintiff, said: 


'* * *Evidence has been admissible as to the 
general condition of the sidewalk in the vicinity of 
the place of the accident, in cases where there was 
a corflict between the plaintiff and defendant as to 
the exact point at which the injury occurred. 
Armstrorg v. Town of Ackley, 71 Iowa, 76, 32 N. W. 
180. But ir this case there was no conflict whatever 
as to the point at which the accident occurred, In 
such case it has been held that evidence of the unsafe 
condition of the walk at other places than that at 
which the injury occurred is incompetent and 
prejudicial; that although the corporation has been 
negligent as to the maintenance of its sidewalks at 
some places within the corporate limits, it cannot 
be held liable on that account for an injury occurring 
at a place where the sidewalk was in fact in ‘ 
apparently good repair. (Case cited), * * *" 


In the case of Boswell v. District of Columbia, 21 D.C. 526, 


this court had before it a case involving a variance between the pleading 


of an allegation that plaintiff stepped into a hole in a sidewalk and the 


proof that she slipped into a hole, the court reversed saying: 


"* * *] would suggest that:on a new trial, probably 

a new count should be added to the declaration to 
designate fully and carefully the circumstances 
surrounding the accident, because this is peculiarly 

a case in which the exact nature of the accident should 


be ascertained." (Emphasis Supplied) | 


The trial court refused to limit the jury's deliberation to 


the place of the fall and further refused to entertain ary request for 


special findings (R. 349), This case, even more than Boswell, supra, 
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is peculiarly a case in which the exact nature of the accident should 
be ascertained. The admissior of evidence pertaining to adjacent 
areas permitted the jury to speculate as to the cause of the accident. 
A limiting instruction, ora special interrogatory, would have kept 
the jury's considerations withir the issue. 

Appellant respectfully submits that the condition of ary area 
other thar. the asphalt patched area was wholly irrelevant under the 
facts of this case. Appellant strenuously objected to the testimony 
of witnesses regarding the corditior. of the entire sidewalk including 
the testimony adduced from Officer Foulkes on cross-examination 
(App. 25). The court permitted counsel for appellee to comment 
to the jury on the cor.dition of the sidewalk to the left of the asphalt 
repair in spite of the continuing objections by counsel for appellart 
(R. 586). In order to correct the aforesaid errors of the court and 
to have the jury properly instructed, appellant repeatedly requested 
the court to instruct the jury to confine its deliberatioz:. to that section 
of the sidewalk embraced within the asphalt repair. 

The law is well settled that if evidence be giver. to the jury 
which is inadmissible, the court must instruct the jury to disregard 
that evidence. Bark of U.S. v. Johrson, 3 Crarch, C.C. (3 D.C.) 
228, Fed. Cas. No. 919; Pernsylvania Compary v. Roy, 102 U.S. 


451, 26 L. Ed. 141; Ross v. New York, C. & St. L.R. Co. 
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(CCA 6, 1934), 73 F. 24187. Quoting from Union Pac. R. Co. v. 
Field (CCA 8, 1905), 137 F. 14, 15, this court in Hockaday v. Red 
Line, Inc., 85 U.S. App. D.C. 1, 174 F. 2d 154, said: 


"Under our system of jurisprudence, 
'* * *It is the duty of the court and of its officers, 
the counsel of the parties, to prevent the jury from 
the consideration of extraneous issues, of irrelevant 
evidence, and of erroneous views of the law, to 
guard it against the influence of passion and 
prejudice, and to assure to the litigants a fair and 
impartial trial. An omission by court or counsel to 
discharge this duty, or a persistent violation of it, 
is a fatal error, because it maxes the trial unfair.'* * *" 





Refusal of the court to grant appellant's timely instruction 
to limit the jury's deliberations to the asphalt repair area constituted 
prejudicial error, and the judgment of the District Court agair.st 


appellant should be reversed. 


ARGUMENT 
Il, 
The trial court committed prejudicial error when 
it refused to instruct the jury substantially as 
requested in defendant's Instruction No. 8. 
Appellee testified during the trial that for about two years 
prior to the time of her injury she had had no occasion to be in the 


area of her claimed fall (R. 142). Accordingly, she relied upon the 


testimony of Gertrude May Wolfe and Thomas H. Broaddus, 


witnesses called on her behalf, to establish the nature and existence 
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of the alleged dangerous and defective condition of the public walk. 
The witness Wolfe (R. 233-285), insofar as here pertire nt, 

testified in essence, that she had resided in the neighborhood since 

June 1952; that she frequented the Western Market at 21st and K 

Street, N. W.; that she made 4 to 5 round trips there per week 

(R. 234); that in her trips to the market she always used the sidewalk 

which plaintiff was using at the time of her injury (R. 235); that 


she was familiar with the condition of the sidewalk in question 





(R. 243); that the same conditior had existed from about the time she 





moved into the reighborhood (R. 245, 246); that the condition depicted - 
in photographs exhibited to her was substantially the conditior she 
had observed for about three years in connection with her use of the 
subject walk (R. 248). On cross-examination the witness testified 
that in using the public space in question she stepped over tke 
repaired portion (R. 267); that from about January 1, 1953 until 

the date of plaintiff's fall, March 8, 1955, she had averaged crossing 
the area of plaintiff's fall at least 8 times weekly; that durirg those 
trips she had observed other people using the area (R. 276, 277); 
that in her use of the public space in question she never observed 
anyone sustain irjury at the situs of plairtiff's claimed fall, although 


the area is heavily traveled (R. 282). 


Mr. Thomas H. Broaddus was the next witness for appellee 
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(R. 285-310). At the time of plaintiff's injury, the witness was 
employed as manager of the Safeway Store located in the Westerr. 
Market and had been so employed since about August, 1954 (R. 299). 
Insofar as here pertinent, he testified that he was familiar with the 
condition existing on March 8, 1955 (R. 288); that the same condition 
had existed at least since August, 1954 (R. 292, 293); that he did not 
see appellee fall and did not know what caused her to fall (R. 297, 298); 
that since August, 1954 he had averaged crossing the area of 
plaintiff's fall at least one round trip per day for six days each 
week; that in his use of the public space he stepped over the repaired 
area and that he never saw anyone else fall at the situs (R. 299); 
that he had never fallen there himself (R. 300); that he had observed 
many people using the space in question (R. 302); that he always 
crossed on top of the black asphalt (R. 305). 

Included in the witnesses called by appellant were police 
officers Joseph C. Balassa (R, 448-470) and James F. Costello, 
Jr. (R. 432-447), who were assigned to duty in No. 3 Police Precinct 
at the time of plaintiff's claimed injury. Each of those witnesses 
testified that he was assigned to the area claimed by plaintiff as the 
place of her fall for at least ore year preceding the date of her injury 
(R. 433, 449). Each testified that he had made repeated use of the 
area and had observed many pedestrians using the same. Each 


testified that he had never ercourntered difficulty while using the 
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subject space nor observed any accident or injury to any other person 
using the same (R. 437, 441, 452, 453). 

The foregoing corstitutes, in essence, the entire body of 
testimony adduced durirg the trial concerning use of the public 
space claimed as the situs of plaintiff's alleged fall, or of 
observations concerning the use thereof by others. That body of 
testimony clearly demorstrates that the east sidewalk of 21st Street 
between Pennsylvania Avenue and K Street, N. W. is heavily 
traveled, Despite that fact appellee is the only known person who 
ever suStained injury because of any claimed condition existirg 
thereon. Moreover, even the witress Wolfe who testified she always 
stepped over the repaired area, supra, could do no more thar: admit 
that in her repeated crossings she had rever been injured or damaged 
ror observed anyone else sustair injury while using the walk in 
question (R. 282). 

Accordingly defendant in its proffered instructior: No. 8 
requested the court to irstruct the jury in the following language: 

"The jury are instructed as a matter of law 

that where evidence is introduced of repeated use 

over an extended period of time of a section of 

pathway or sidewalk without mishap or accident, such 

use is evidence that reasonable care was exercised 

and that the sectior of the walk or pathway was 

not dangerous. The jury are further instructed 


that the corxdition of the location or physical 
situation may be shown to be safe by the absence 


= DL 


of other accidents having occurred at that 
place."' (App. 13) 


The court refused the instruction as offered on the ground 


that Hayes v. Glen Echo Park, Inc., 94 U.S. App. D.C. 103, 215 F. 


2d 34, ard other authorities to which the court was referred, contair. 
no authority justifying such instruction, insofar as the facts of the 
instant case are concerred. However, the court did allow counsel 
for appellant to submit for the court's consideration any additional 
authority that it had on the subject (R. 551). Accordingly, prior to 
the court's instruction to the jury, appellant's counsel apprised 
the court of the case of Lewis v. Washington Electric Railway Company, 
52 App. D.C. 243, 285 F. 977, on which authority the Court stated 
that it would include ir its instruction a modified version of 
defendant's proffered instruction No, 8. That instruction as giver, 
over defendant's objection (App. 38) is as follows: 
"The jury are instructed that where 

evidence is introduced of repeated use over an 

extended period of time of a section of sidewalk 

without mishap or accidert, evidence of such use 

is to be considered by the jury in reaching its 

determination as to whether reasonable care was 

exercised by the defendant District of Columbia and 

as to whether that sectior. of the sidewalk was or 

was not dangerous. 

"The jury are further instructed that in 
determining whether defendart District of Columbia 


was or was not negligent with respect to the 
maintenance of said physical situation, the jury is 
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to take irto account evider:ce of the absence 

of other accidents having occurred at that place 
ard is also to take into account evidence that at 
the place or area where said repairs were made 
to the sidewalk pedestriars using said sidewalk 
stepped over or arourd said repaired area, "' 
(App. 14, 15.) 


That the trial court misirterpreted and improperly stated 
the applicable principle and thereby committed reversable error is 


clearly demonstrated by the numerous pronouncemerts on the point 


in this jurisdictior. ard elsewhere. Ir the case of District of Columbia v. 


Armes, 107 U.S. 519, the United States Supreme Court had before it 
a case involving claimed irjury resultirg from a fall caused by a 
defective sidewalk cor.ditior. The plairtiff adduced testimony during 
the trial of that case that other like acciderts had occurred at the 
same place. Such testimony was allowed, over the objection of the 
deferdart, for the purpose of showirg the corditior of the street and 
the liability of other persons to fall there. In treating of the questior., 
the court said at page 524 of its opinion: 


"The admissior of this testimony is now urged 
as error, the point of the objection being that it 
terded to introduce collateral issues, and thus mislead 
the jury from the matter directly in controversy. 
Were such the case, the objectior. would be tenable; 
but no dispute was made as to these accidents, no 
questior. was raised as to the extert of the irjuries 
received, ro poirt was made upon them, no recovery 
was sought by reasor. of them, or azy itcrease of 
damages. They were proved simply as circumstances 
which, with other evidence, tended to show the dangerous 
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character of the sidewalk in its unguarded conditior. 
The frequency of acciderts at a particular place 
would seem to be good evidence of its dangerous 
character, --at least, it is some evidence to that 
effect. Persons are rot wont to seek such places, 
and do not willirgly fall into them. Here the 
character of the place was one of the subjects of 
inquiry to which attention was called by the nature 
of the action and the pleadirgs, and the defendant 
should have been prepared to show its real character 
in the fac€ of any proof bearing on that subject. "' 





See also Domer v. District of Columbia, 21 App. D.C. 284; 

District of Columbia v. Duryee, 29 App. D.C. 327, 10 Ann. Cas. 675; 
Quinlan v. City of Utica, 74.N. Y. 603; Capital Transit Co. v. Webb, 
79 U.S. App. D.C. 58, 142 F. 2d 757; Hayes v. Glen Echo Park, Inc. , 
supra. 

In the case of Lewis v. Washington Railway and Electric Co. , 
supra, appellant claimed to have been injured when she was caused to 
fall because of a defective step on a trolley car from which she was 
alighting. Appellee introduced testimony disclosing that after 
appellant's claimed fall no repairs were made to the trolley car 
in question for some appreciable period of time, during which some 
65, 000 passengers used the same trolley without incident or injury. 
The admissiblity of such evider:ce was assigned as error. In its 


opinion, this court stated, irter alia: 


"* * *We think it was admissible for defendant 
to show this extensive and contir.ued use of the car, 
without accident, in the condition it was in at the 
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date plaintiff sustained her injury. It tended 

to prove the corditior of the step at the time plairtiff 
used it. Indeed, this evidence is corroborative of 

the direct evider.ce offered on the subject. The 
witresses who were presert when the accident occurred 
and examined the cordition of the step testified that 
the y did rot observe a hole or depressior in the 

step that could have er.gaged the heel of plaintiff's shoe 
or caused the accident. Under these circumstacces, 

it is inconceivable that if it had been defective or out 
of repair, the defect would rot have been discovered, 
In cases of persor.al injury, eviderce of continued 

use of the alleged resporsible agency, immediately 
before and after the happer.irg of the event, is 
generally held admissible under circumstances 
Similar to those in this case, * * *" 


Again, in ar.other more recent case before this court, 


Frank R. Jelleff v. Braden, 98 U.S. App. D.C. 180, 233 F. 2d 671, 


appellee claimed injuries agairst a retail dealer for breach of 


warranty in the sale of a coat purchased by her and which ignited 


when it came into contact with an electric stove, causing her to be 


seriously burred, One of the questions raised on appeal was claimed 


error on the part of the trial judge in excluding evidence proffered 


by the appellart, which was irtended to show the absence of other 


Similar inciderts ir connection with the sale of other similar garments 


manufactured and sold. This court, ir treating of that question, 


stated that: 


"Whether or not the trial judge should have 
excluded the eviderce so proffered through Mr. 
Barbieri raises a close question. Certairly in 
negligence actiors we have ruled that the condition 
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of a device, or a location or a physical situation 
may be shown to be either dangerous or safe by 
the occurrence or absence of other accidents. It is 
so that in yet other negligence actions evidence of 
injuries by a product to others than the plaintiff 
may be received to rule out an allergy ard to 
establish that the injury was caused by the product." 
(Emphasis Supplied) 
It is readily discernable that all of the cases just referred to 
. contain a common element, that is, eviderce showing either the 
happening of other similar accidents or a total absence thereof. 
The case at bar falls into the latter class. Except for appellee's 
mishap, there is no evidence whatsoever in the record disclosing 
accident or injury to anyone of the many users of the walk. Indeed 
the only evidence adduced during the trial, savoring of this point, 
is contained in the testimony of the witness Wolfe who testified that 
she stepped over the repaired area several hurdred times without 
mishap (R. 276). 

On the foregoing facts, the lower court's refusal to ix.struct 


the jury substantially as set forth in appellart's proffered instruction 


No. 8 was error. Likewise the court erred in giving, over 


appellant's objection, a modified version of appellant's instruction 


No. 8, since the instruction as given by the court misirterpreted 
the rule of law announced in the Armes, and other cases, supra, cited 


by appellant on this point, and improperly stated the principle irvolved. 
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ARGUMENT 
It. 

A court must direct a verdict for defendant wher. 
there is no proof of causal connectior. betweer. 
fhe alleged negligerce of defendant andthe 
injury sustained br plair.tiff. 

Appellee testified that she was walking rorth ox the east 
sidewalk of twenty-first street "ard all of 2 sudder as I put my weight 
on my right foot it caught, slipped ard twisted”. (R. 143.) While 
lying on the sidewalk fully conscious (R. 148) for a period of 15 to 
20 minutes (R. 147), she observed that the sidewalk at the point of 
her fall was "inclined and cracked and all cracked arour.d". 

(R. 148.) In spite of this, however, reither the appellee nor ary 
other witness was able to say that the alleged defective sidewalk 
caused her to fall. 

The followirg questions and ar.swers of appellee clearly 
indicate that causation between the said injuries ar.d said alleged 
defective cordition of the sidewalk has not beer. established: 


a * x 


"Tell us, if you will, what your right 
foot caught or and where it was with respect to 
the sidewalk at that particular time. 


"A. Why, I did not see it until I had 
fallen. There is a hole there ard the raised 
place in the street ard cracks. 
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"Q@. Did your foot catch or the raised place? 


"A, Idor't know what it cavght on. I was 
right in that area. 


"Q@. All right, ma'am. Did your foot slip 
on the raised place? 


"A. Idor‘t know what it caught on. 
"Q. Did your foot catch on the crack? 
"A. Probably so. 


"Q@. Not 'probably so', ma'am. You fell. 
You remained conscious? 


"A. Right. 
"@. You said you looked at the place? 
"A, That is right." 


* * * 


"Q. Did your foot catch or. the hole on the 
crack? 


"A. I presume it caught on it. 


"Q. Not what you presume. Do you know or 
don't you? If you don't know, that is the answer. 


"A, I did not see it until I had fallen and ther. 
I had time to observe the sidewalk while I was layirg 
there. 


"Q. Now, will you answer my questior, please, 
Ma'am? Did your foot catch on the crack? 


"A, I don't know. 


"Q. Did your foot slip on the crack? 
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"A. I don't know. 


"Q. AS. you proceeded north on the east side 
of the street? 


"A. That is right. 


"Q. Had you reached the place at which 
the incline or asphalt material you referred to 
actually existed? 


"A. Yes. 

"Q. Which foot or maybe both were on the 
inclir.e but which part of the irclire were you occupying 
at the time you fell? Where was your left foot with 
respect to the incline? I will ask that first. 

"A. Mr. Earnest, I can't tell you exactly. 

I know the area ard as I said, I did rot see it 
until I had fallen. I do rot know exactly where it 
was. 

"Q. Was your left foot or. the incline? 

"A. I don't know just where it was. 

"Q@. Was your right foot on the incline? 


"A. Mr. Earnest, I did rot see it until I 
had faller:.. 


"Q@. Is it your testimony that you do not 
know? 


"A. Idon't krow, no." 


xe * * 


"Q. Did the hole help to cause you to fall 
or didn’t it? 


"A, Mr. Earnest, I can't tell you exactly 
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what I fell on because I don't know. "" (App. 19, 20-21, 22.) 


Appellee's testimony was somewhat analogous to plaintiff's 
testimony in Washington Ry. & Electric Co., supra, wherein 
plaintiff could only say: "I remember a distinct feeling of being 
caught and held back". This court said: 

"This sensation might have resulted from 
| any one of a number of different causes for which 
P defendant could not have been held responsible. 
) The evidence wholly fails to show negligence on the 

part of defendant; hence there is no theory upon 

which a verdict for plaintiff could have been sustained, 

Such a finding would have been based, not upon 

- proven facts, but upon mere speculation as to how 

the accident might have occurred. This is not 

sufficient. " 

The identical question of causation was raised in Freund v. 
Hyman, et al, 337 Pa. 35, 103 A. 2d 658 under a very similar set of 
facts wherein plaintiff (appellant) fell as she was walking along a 
public sidewalk a short distance behind her friend, who did not see 
= her fall. A photograph introduced irto evidence showed a difference 


in elevation between two blocks of pavement. After discussing notice 


and contributory negligence the court said: 


: "'* * *but most important of all, there was 
no evidence that this elevation caused her fall. 
, She mereiy said she fell on this step (difference 
‘ in elevation between two blocks) near the tree. 
There is no evidence whether she turned her 
; ankle or slipped or stumbled or tripped, or what 
: caused her to fall." 
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The court wert on to say: 


"* * *Assuming that this could constitute a 
dangerous cor.dition, there was =o evider:ce that 
plaintiff tripped or stumbled over it and since 

she was goirg with the grade there was no 
evidence that she fell over it or that she actually 
fell at that spot or that that elevation was the 
cause of her fall. For all the evider.ce shows, 

she may have turned her arkle or fallen or stumbled 
for some unknown reason at or near this elevatior. 
She therefore failed to make out a prima facie 
case," 


In affirmirg judgmerts for deferdants n.o.v. im a case where 
plaintiff could not prove that she fell as a result of an alleged 
defective sidewalk condition, the Supreme Court of Pernsylvania, 
following the language of the lower court, stated in Harrison et al v. 
City of Pittsburgh, et al, 353 Pa. 22, 44 A. 2d 273: 


"'* * * She makes it clear that she did rot 
know what caused her to fall until after she had se 
fallen ard even ther it is obvious from her testimony . 
that no real inference could be drawn that it was 
the depressior: that caused her to fall. She slipped 
on the metal rim of the marhole ard that is about " 
all you can gather from her testimony." “ 


The court then cited with approval Davis v. Potter, 340 Pa. 
485, 17 A. 2d 338, wherein that court quoted the following: 


"* * *'What she complains of is the 
slight elevation of part of the sidewalk but she 
did not stumble or trip over it ard whether it ‘ 
was actually the cause of her fall is far from 
clear. Negligerce is not a ground of recovery 
unless a causative factor of the accident. '" : 
(Cases cited) e 


re 
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The evidence offered by appellee taken ir its most favorable 
light, could only prove that she was using a sidewalk claimed to be 
defective and that she fell. Not a scintilla of evidence was offered 
to connect the fall with the defective sidewalk. In that connection the 
language of the court in the case of Franklin et al v. Skelly Oil Co. 
(CCA 10, 1944), 141 F. 2d 568, is appropriate. 

"* * *The verdict of a jury must be based 

upon something more than mere speculation and 

conjecture. It is not sufficient to show a set of 

circumstances bringing the theory of appellants 

within the realm of possibilities, nor can the 

theory itself furnish the deficiency; the evidence 

must bring the theory to the level and dignity of a 

probable cause, " 

The trial court should have directed a verdict for appellant 
under the facts of this case. 

"The rule is that the trial court should direct 

a verdict for the defendant when the evidence and all 

the inferences that cam reasonably be drawn 

therefrom do not constitute a sufficient basis for a 

verdict for the plaintiff. "' 

Gunning v. Cooley, 281 U.S. 90, 50S. Ct. 231, 74 L. Ed, 720. See 
also Brown v. Capital Transit Co., 75 U.S. App. D.C. 337, 127 F. 2d 
329, cert. denied 317 U.S. 632, 62S Ct. 61, 87 L. Ed. 510. 


The trial court not only refused to direct a verdict in favor of 


appellant, but gave a totally deficient instruction to the jury on 


causation by stating only ''The law does not permit you to guess or 
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speculate as to the cause of the accide=:t ir. questior."" (App. 49.) 
Appellant's proffered instructions 3 and 4 (App. 10, 11) would have 
clearly advised the jury of the law on this matter. The subject 
instructions were bottomed on the case entitled New York Central 
Railroad v. Ambrose, 280 U.S. 486, 50S. Ct. 198, 74 L. Ed. 
562. In that case, involvirg the questior. of how plaintiff's irtestate 
happened to be in a grair bin and hence met his death, the Supreme 


Court of the United States quoting from Patton v. Texas & Pacific 


Railway Company, 179 U.S. 658, 21S. Ct. 275, 45 L. Ed. 361, 


said: 


"***' The fact of accident carries with it 
no presumption of negligence on the part of the 
employer, and it is ar affirmative fact for the 
injured employe to establish that the emplover has 
been guilty of negligence... . it is not sufficient 
for the employe to show that the employer may have 
been guilty of negligence--the evidence must point 
to the fact that he was. And where the testimory 
leaves the matter uncertain and shows that any one 
of half a dozen things may have brought about the 
injury, for some of which the employer is responsible 
and for some of which he is not, it is not for the 
jury to guess between these half a dozen causes ard 
find that the regligence of the employer was the 
real cause, when there is ro satisfactory 
foundation in the testimony for that conclusion. If 
the employe is unable to adduce sufficient evidence 
to show negligence on the part of the employer, 
it is only one of the mary cases ir which the plaintiff 
fails in his testimony, and no mere sympathy for the 
unfortunate victim of an accidert justifies any 
departure from settled rules of proof resting upon 
all plaintiffs. '* * *" 
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The jury could not possibly have arrived at a verdict for 
appellee in this case without indulging in speculation ar:d conjecture, 
because there was no evidence in the case whatsoever that the 
alleged defective sidewalk caused appellee to fall. Certainly it 
could not be said that a reasonable inference could be drawn that a 
defective sidewalk caused a person to fall merely because he fell in 
or about that location. ‘''People frequently fall without there being 
negligence of another to cause the fall. It may be due solely to their 
own negligence. '"' Capps v. American Airlines, Inc., 81 Ariz. 232, 
303 P. 2d 717. If the trial court had directed a verdict for appellant, 
as it was its duty to do under the facts of this case, it would have 
taken "away from the jury the opportunity to guess and speculate 


as they must have done to reach a verdict in this case", Brown v. 


Capital Transit Co., supra. 
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ARGUMENT 
IV 

The lower court erred in permitting counsel for 

appellee to comment to the jury concerning the 
harshness of a jurisdictional statute not in issue. 

In paragraph numbered 1 of her complaint (App. 1), appellee 
alleged that notice of her claim was given to the Commissioners of the 
District of Columbia, pursuant to the provisions of Section 12-208, 
D.C. Code, 1951. In response to the allegations of that paragraph, 


appellant answered as follows: 


"1. The defendant admits the allegations contained 
in paragraph 1 of the complaint." (App. 3) 


_ Nevertheless, appellee's counsel in his closing argument to the jury 
commented at length concerning the harsh requirements of Section 
12-208, including the following: 
"That is why the claim was made when it was, to pro- 

tect rights. It is if you don't make it within six months, 

and that is contrary to the law as it applies to you and 

to me and to other private individuals where there is 

three years to make your claim. With the District of 

Columbia you had better get down there and make it 

within six months or suffer your injuries in quiet. That 

is why it was done."" (App. 34) 
At the conclusion of argument and before the court commenced its in- 
structions, appellant urged the court to instruct the jury that it was not 
to draw any unfavorable inference as to appellant from the comments of 


counsel for appellee. Also, that there was absolutely no basis for such 
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comment since appellant had admitted that appellee had complied with 
the statute (App. 46). The court refused to include such instruction 
(App. 58-59). Moreover, the court included in its charge a detailed 
statement respecting the requirements of Section 12-208, concluding 
that part of its charge in the following langauge: 

"In this case it is admitted that such notice was 


given by the plaintiff to defendant District of Colum- 
bia within said six month period as required by law." 


(App. 45) 

It is elementary that compliance with the provisions of Section 
12-208, D.C. Code, is a condition precedent to the maintenance of an 
action for unliquidated damage against the District of Columbia. The 
requirements of the statute are jurisdictional and do not relate to the 
merits, or lack thereof, of any suit arising out of the subject matter 
of the notice. Hirshfeld v. District of Columbia, U.S. Ct. of Appeals 
for the D.C. Circuit, No. 13, 892. 

It was error to allow counsel for appellee to comment to the 
jury as hereinbefore described. The statute was not in issue and any 
reference thereto was irrelevant and immaterial. The error thus 
committed was further aggr.vated when the Court, after rejecting 
appellant's request for a clarifying instruction concerning the remarks 


of appellee's counsel, made specific reference to Section 12-208 in its 


charge and concluded same by declaring. the matter not in issue, supra. 
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Moreover, the remarks of counsel and the court's instruction concerning 
the subject statute related solely to a question of law. As the jury was 
the sole trier of the facts and as there were no facts in issue concerning 
or in any way related to Section 12-208, it follows, that there was no 
basis for any reference to the statute. In logic, no reason can be sug- 
gested for allowing appellee's counsel to comment on the harsh require- 
ments of the statute, or, for the court to instruct the jury concerning 
the same, except to create prejudice, or at least confusion resulting 
in prejudice to appellant. 
ARGUMENT 
V 
The lower court erred in permitting counsel for 
appellee to comment to the jury concerning matter 
that had been stricken from the record. 
Appellee's counsel, during his examination of the witness 
Thomas H. Broaddus, asked the following question: 
"Q. Now, I will ask you whether or not the 
condition of the sidewalk as shown by the pictures 
that you have just identified, being plaintiff's ex- 
hibits 1 through 4, was in substantially the same 
condition when you first became employed at that 
market? A. Yes, sir. It was always full of 
water any time it rained. I always walk around 
it.'' (App. 24) 


An objection to the foregoing by appellant's counsel was sustained. 


The Court ruling that: 


=< 
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"The portion of the question after the answer 'yes' 
which is an answer to the question as to whether the 
" condition of the sidewalk was the same, may be 
stricken, but ie answer ‘yes’ to the question may 
remain.''( App. 24) 


Desyvite the foregoing, in his argument to the jury, appellee's counsel 
was allowed to make the following comment: 


"Mr. Broaddus, who is the manager of the Safeway 
Store that is in the Western Market right around the 
corner and who had occasion to use this sidewalk 
area every day, told us that in winter time it was so 
bad that the water collected in there and that it froze.""(App. 32) 


Appellant's counsel objected to the foregoing comments on the 
ground that the court had sustained objection to the very testimony refer- 
red to and had stricken the same from the record. The objection was 
overruled. In that connection, the court stated: 


"Now, with respect to the objections concerning 
arguments by counsel on both sides, the Court will 
instruct the jury that statements made by counsel in 
arguments are not to be considered as evidence, not 
to be taken as evidence and are not to be taken as 
substitution or supplementation of the jury's determina- 

. tion of the facts. 


"The Court will instruct the jury, as it is customary 
for the Court to do, that arguments by counsel are not 
evidence but are made for the purpose of endeavoring 

» on both sides to assist the jury in analyzing and evalu- 
ating the evidence in order that the jury may reach a 
conclusion. 


"The jury will consider the evidence and not the 
statements of counsel as evidence. 


"With that instruction, counsel may proceed." (App. 32-33) 
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Following the statement of the Court just quoted, counsel for appellee 
again alluded in his argument to the stricken testimony of witness 
Broaddus as appears from the following: 

"He pointed to this particular portion and told us 

that this little place where you can see is surrounded 

by a crack at the edge that it was on a slope and that 

this rock was on the slope and that it met at the edge 

of the slope, this rock and tar, and formed this place 

where the water collected and froze."! (R. 588) 

The foregoing is still another example of the many errors com- 
mitted by the trial court, the result of which was to totally prejudice 
the defense of appellant's case. 

ARGUMENT 
VI 

The lower court erred in overruling appellant's 

objection to the introduction of appellee's in- 
terrogatory No. 1(f) and appellant's answer 
theretc. 

During the defense of its case, appellant called Oscar J. Avallone, 
Assistant Inspector of Claims, District of Columbia, as a witness 
(R 504-523). Mr. Avallone testified that he was assigned to investigate 
a Claim for personal injury filed on behalf of appellee. In connection 
with his investigation, the witness testified that on June 10, 1955, he 
1. Totally apart from its objection to comment respecting the stricken 


testimony, appellant can find no basis in the record for the remain- 
der of the quoted matter from the argument of appellee's counsel. 


oe 


took certain photographs and made certain measurements of the pur- 
ported place of appellee's fall (App. 27) The witness was then interrogated 
as follows: 

"©. And Iask you, Mr. Avallone, and I will now hand 
you Defendant's Exhibit 1 again, if you made measurements 
with respect to any repaired portion of the sidewalk that 
was shown in that exhibit. A. Idid."" (App. 27) 

At that juncture, counsel for appellee requested a bench conference 
(R. 508). At the bench, counsel for appellee referred the Court to 
plaintiff's interrogatory Number 1(f) which reads: 

"Please state the measurements of said sidewalk together 
with the measurements taken of any cracks, separations, 
inclines, or slopes shown, as such existed on or about 
March 8, 1955." 

and the answer of the defendant to that question which reads: 

"No measurements taken on or about time referred to." 

Based on the aforementioned interrogatory and answer thereto, 
counsel for appellee objected to allowing the witness, Avallone, to 
testify concerning measurements he made on June 10, 1955. 

Appellant successfully urged the Court to overrule appellee's 
objection by arguing that measurements made on June 10, 1955, approx- 


imately ninety-three days after the accident which was March 8, 1955, 


could hardly be said to be made on or about that date. Appellant further 


contended that it had no way of knowing that the measurements related 


to the condition of the sidewalk as it existed on March 8, 1955 until 
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appellant's photographs, taken at the time the measurements were 
made, were identified by witnesses at the scene on the March date as 
depicting the condition of the sidewalk area as it then existed. (R. 508- 
513). 

After the witness Avallone completed his testimony concerning 
the measurements and appellant rested its case, counsel for appellee 
moved to offer: 


""%* * * Some documentary evidence being in the nature 
of sworn pleadings filed before this Court. * * *" (R. 526) 


Thereupon a bench conference was held during which counsel for appellee 
stated that he was offering interrogatory 1(f) and the answer of the 
defendant thereto (App. 27), '* * * as proper rebuttal evidence to show 
_ that there were no measurements taken, as an impeachment of the wit- 
ness."" (App. 28). Appellant objected to the use of said interrogatory 
on the ground that the same was not pertinent, material or relevant to 
any issue in the case and on the further ground that: 
"The answer, as a matter of law, has been ruled on 

by the Court as not being such as to preclude the use of 

measurements taken on June 10 /1957/ * * *," 
Appellant's objection was overruled by the Court (A. 30). Thereafter, 
_ the following colloquy occured: 
"MR. EARNEST: May I ask one further question? 


"I don't know what the purpose is. Is it for impeach- 
ment? 


es en 
"THE CCURT: It is impeachment. 
"MR. EARNEST: Then I must Say -- 
"THE COURT: Iam assuming it is. 
"MR. MEHLER: Of course. It is proper rebuttal. 


"MR. EARNEST: May I make this further statement 
for the record? 


"MR. MEHLER: No. 


"MR. EARNEST: Wait amoment. The witness who 
is testifying was Mr. Oscar Avallone, an assistant in- 
spector of claims for the District of Columbia Govern- 
ment. The interrogatories that were answered were 
made by the Inspector of Claims for the District of Co- 
lumbia. 

"I do not believe that Mr. Avallone can be impeached 
in any way. 


"THE COURT: It is not impeachment. The Court 
made the statement it is rebuttal. 


"MR. MEHLER: Iam offering it as substantive 
evidence of the fact that the measurements were not 
made and also as impeachment. 


"THE COURT: The Court has ruled that the Court 
will overrule the objection to the offer or request of 
the plaintiff that the plaintiff be permitted to introduce 
in evidence the interrogatory 1(f) and the response 
made by the defendant thereto. Does that cover it? 


"MR. MEHLER: You have overruled the objection 
to the introduction ? 


"THE COURT: Ihave overruled the objection and 
will allow the plaintiff to introduce in evidence inter- 
rogatory 1(f) and the response made by the defendant 
thereto. 
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"Does that cover your situation? 
"MR. MEHLER: Yes. Thank you, sir." (App. 30-31) 

Counsel for appellee in argument to the jury (App. 33) was able 
to use the subject error to appellee's advantage and to the prejudice of 
appellant as demonstrated by the following language: 

"J read to you, ladies and gentlemen of the jury, the 
interrogatory of the District of Columbia in which, under 

oath, the District of Columbia stated to the plaintiff in 

this case that no measurements were ever made at or 

about the time referred to. The answer to that question, 

ladies and gentlemen of the jury, rests with you, I don't 

think I need make any further remarks about that particu- 

lar opposition." 

Also, by language appearing on page 34 of the appendix. That language, 
taken from appellee's counsel's closing argument to the jury, discloses 
that he expressed astonishment that appellant would adduce testimony 
concerning measurements of the sidewalk or that appellant would expect 
the jury to believe that such measurements were made. 

The foregoing clearly constituted error. After the lower court 
ruled that the testimony of the witness Avallone concerning measure- 
ments taken on June 10, 1955, was admissable, no basis existed which 
could make appellant's answer to appellee's interrogatory number 1(f) 
relevant or material. Moreover, even if appellant's answer to that in- 


terrogatory be considered as having probative value, it cannot be said 


that that answer could serve to rebut, impeach, or in any way affect 
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the testimony of the witness Avallone since he was neither 
Signatory to such answer nor, presumably, aware of the existence 


of such interrogatory and answer. 


CONCLUSION 

Appellant respectfully submits that each of the points herein- 
before discussed constituted prejudicial error. Those points 
demonstrate the pattern of conduct followed by the lower court. That 
error was compounded on error to the point of complete prejudice of 
appellant's case is manifest. 

It is difficult enough in a case of this type to defend against 
the contentions of one who is peculiarly ir possession of the 
material facts, and who, as is evidenced from a reading of the 
entire record, attempted to relate the same in the vaguest possible 
and most general terms. That burden becomes urbearable when a 
trial court completely fails to fulfill its responsibility, which is the 
case now before this court. 

Appellant therefore urges this court to reverse the judgment 
of the lower court and enter judgment in its favor or the ground 


that appellee failed to prove that her injuries resulted from the 


negligence of appellant, or, at least, to reverse the judgment of 
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the lower court and to remand this case with instructions to grant 


appellant a new trial. 


CHESTER H. GRAY, 
Corporation Counsel, D.C., 


MILTON D. KORMAN, 
Principal Assistant Corporation 
Counsel, D.C., 


HUBERT B. PAIR, 
Assistant Corporatior Counsel, D.C., 


JOHN A. EARNEST, 
Assistant Corporation Counsel, D.C., 


JOHN R. HESS, 

Assistant Corporation Counsel, D.C., 
Attorneys for Appellant, 

District Building, 

Washington 4, D.C. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MABEL ELLIOTT, ) FILED 
) AUG 15 1955 
Plaintiff ) Harry M. Hull, Clerk 
) 
Vv. ) Civil Action No. 3595-'55 
) 
DISTRICT OF COLUMBIA, ) RECEIVED 
) 
Defendant. ) AUG 16 1955 
Corporation Counsel's Office 
COMPLAINT 


(Damages for Injuries - Defective Sidewalk) 
1 Comes now the plaintiff and for her claim herein respectfully 
states as follows: 

1, That the amourt in controversy exceeds $3, 000. 00, 
exclusive of interest and costs; and that notice of the claim hereir. was 
given to the Commissioners of the District of Columbia pursuant to 
and in accordance with the provisions of D.C. Code (1951), sec. 
12-208. 

2. That plaintiff is a citizen of the United States anda 
resident of the State of Maryland; and that the defendant is a Municipal 
Corporation subject to this suit under the provisions of D.C. Code 
(1951), sec. 1-102. 

3. That at all times material to this cause defendant was in 
possession and control of a public highway in the District of Columbia 


known as Twenty-first Street, Northwest, together with the sidewalk 


a Bi 


adjoining said public highway, particularly that portion of the said 
sidewalk on the east side of and in the 900 block of said public 
highwav. 

4, That on or about the eighth day of March, 1955, while 
walkirg or the said sidewalk, in the particular portion aforementioned, 
plaintiff was caused to fall by reason of a defective and cangerous 
2 cendition then and there present in that the said sidewalk at 
the pcirt of the said fall was cracked, raised and otherwise rardered 
unsafe for pedestrian travel. 

5. That the said dangerous and defective conditior of the 
said sidewalk the said fail caused thereby, and the irjuries, 
losses and damages hereinafter complaired of, were caused by the 
negligence of rhe defendant, its servants, agents or employees, 
who krew or shouid have known of the said dangerous and defective 
cordition ard who in the exercise of reasonable care could have 
prevented or corrected it. 

6. That as a result of the defendant's negligence as aforesaid 


the plaintiff suffered severe injuries, ircluding multiple fractures to 


her right leg: she suffered and will suffer grievous pain of body and 


mind; she suffered a permanent partial disability and a permanent 
disfigurement to her right leg; and she has incurred and will incur 


substantial hospital and medical exnenses 
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WHEREFORE, the plaintiff demands judgment against 
defendant in the sum of $25, 000. 00 plus costs. 
* * * 
JURY DEMAND 
Plaintiff demands trial by jury. 


Bd * * 


6 FILED 
Sept. 21955 
Harry M. Hull, Clerk 
ANSWER 
First Defer.se 

The complaint fails to state a claim agairst the defendant upor. 
which relief can be granted. 

Second Defense 

1. The defendant admits the allegations contained iz: 
paragraph ore of the complaint. 

2. The defendant admits that it is a municipal corpcoratior 
subject to being sued under the stated Code Provisions but is without 
knowledge or information sufficient to form a belief as to the truth of 
the remaining allegations contained in paragraph 2 of the complairt. 

3. The defendant admits the allegations contained it. paragraph 
three of the complairt. 


4. The defendant denies every allegation of negligence contaired 


in paragraph 4 of the complairt and is without knowledge or information 


sufficient to form a belief as to the truth of the remaining allegations 
in said paragraph. 

5. The defendant denies the allegations contaired in paragraph 
five of the complaint. 

6. The defendart denies every allegation of negliger.ce 
contained ir paragraph 6 of the complaint and is without knowledge 
or irformation sufficient:to form a belief as to the truth of the 
7 remainirg allegatiors therein. 

Further arswering the complaint this defendart deries all 
allegations rot specifically admitted or otherwise answered, and 
deries all acts of negligence attributed to it therein. 


Third Defense 


The defendant says that if plaintiff was injured and damaged 


as alleged in the complaint said injury and damage resulted from her 
sole or contributory negligence. 
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FILED 
June 7 1957 
Harry M. Hull, Clerk 
PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 


The Court-approved pretrial statements of p!airtiff and 


“ndant are attached hereto. 
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The plaintiff agrees to a medical examination by doctor of 
defendant's selection. to be completed by Sept. Ist. 

The parties agree to exchange rames and addresses of 
witnesses by Sept. lst. 

It is stipulated that, subject to objection as to relevarcy 
or materiality, the following records may be admiited without 
formal proof: hospital records and bill, X-rays and X-ray bill, bills 
initialed by pretrial judge, photographs if initialed by opposing 
counsel prior to trial. 

The case will remain open for discovery until Sept. 1st. 

* * * 
13 PRETRIAL STATEMENT 

This is an action to recover damages for personal injuries 
sustained by plaintiff as a result of the negligence of the defendant in 
failing to use reasonable care to maintain the sidewalk hereinafter 
mentioned in a reasorably safe condition. 

On March 8, 1955 plair.tiff was walking in a northerly 
direction on the sidewalk on the east side of Twenty-first Street, N. W. 
in the District of Columbia in the 900 block thereof. When plaintiff 
reached a point on said sidewalk just south of an alley that intersects 
said sidewalk, she was caused to fall by reason of a defective and 


dangerous condition then and there present in that the said sidewalk 


2 @= 


was cracked, raised, and in a state of disrepair and otherwise 
rendered unsafe for pedestrian travel. 

Plaintiff contends that such dangerous condition was the 
result of the defendant's negligence in failing to use reasonable care 
to keep the said sidewalk in a reasonably safe condition; that such 
dangerous condition was known or should have been known to exist 
by the defendant which in the exercise of reasonable care could have 
and should have prever.ted it or corrected it. 

As admitted in defendant's ar.swer: The defendant is a 
municipal corporation subject to this suit under the provisions of 


D. C. Code (1951) Sec. 1-102; at all times material to this cause defen- 


14. dant was in possession and control of said sidewalk; and notice 


of the plaintiff's claim was giver to the Commissioners of the 
District of Columbia pursuant to and in accordance with the 
provisions of D.C. Code (1951) Sec. 12-208. 

Special Damages Claimed 


a) To the Central Dispensary and Emergency 
BOGDIIAL igacdede ween em’ ‘ 


b) To dulius. Radi¢é, MiD. wcasctsaccasccnenees 360. 00 


c) To R & G Orthopedic Appliances for leg 
brace and ankle cuff ..... 


d) To Drs. Groover, Christie & Merritt for 
M=PAVS » <2 





mi 
e) To Hospital Ambular.ce, Oxyger. and Equipment 
Co., Inc. for wheel chair ......... fan da ooo’ o BOs UO 
f) To Chambers Ambulance Service .......... .- 10.00 
NOTE: Further surgery and hospitalization will evidently be 
required for which.an itemization of special damages is not available 
but which when incurred will be in addition to those listed above. 
Specification of Injuries Claimed 


a) Comminuted spiral fracture, right tibia ard fibula, with 
lateral displacement of the distal fragment. 


b) Contusions and bruises. 

c) Permanent partial disability of the right leg. 

d) Permanent scar of the right leg. 

NOTE: In this connection, a current medical examinratior 
reveals the necessity of surgical removal of a plate and four screws 
that were inserted ai the time of the reduction cf the fracture. 

Further, at the time the irjuries were sustained plaintiff was 
in the second trimester of pregnancy causing her to suffer great and 
unusual mental suffering. 

15 Proposed Stipulations 
a) Hospital records and x-rays. 
b) Pictures of the scene of the accident to be submitted by 


the plaintiff at this pre-trial. 


* xe ap 


ax 


* * * 


16 DEFENDANT'S PRETRIAL STATEMENT 

The complaint fails to state a claim against the defenant 
upon which relief can be granted, 

The defendant deries that it was derelict or in ary way failed 
to perform its duty ir relation to the public walk in question and 
says that it used reasorable care to mairtain the same in a reason- 
ably safe condition for the purpose for which it is intended. 

The defendant denies that it had notice, actual or constructive, 
of the claimed defective walk. 

The defendant denies all acts of negligence attributed to 
it ir the complaint. 

The defendant says that if plaintiff was injured and damaged 
as alleged, the same resulted from her sole or contributory 
negligence in failing to keep a proper lookout and to use reasonable 
care for her own safety while usi ng the public walk. 

Defendant requests leave of Court to take depositions, 
provided that by so doing the trial of this cause will not be delayed. 

Defendant requests plaintiff's counsel be directed to furnish 
counsel for defendant up-to-date reports by plaintiff's attending 
17 physicians, ard such reports by any other physicians who 


examined or will examine her prior to trial. 








Defendant requests that plaintiff's counsel be directed to 
furrish counsel for defendant the names ard addresses of anv known 
eyewitnesses to the alleged fall ax.d of all persons whom plaintiff will 
call as witnesses. Defendart reques‘s that prior to trial, and at 
the option of defendant, either before or after receipt by defendant 
of all reports by plaintiff's physicians or both, that plaintiff submit 
to a medica! examination by a doctor or doctors of deferdart's 
choice, in the event defendant deems such examination necessary. 


* * * 


REC'D 
10/16/57 
J.E. 


INTERROGATORIES PROPOUNDED TO THE 
DEFENDANT DISTRICT OF COLUMBIA 


* * * 
1. With respect to the sidewalk on the east side of the 900 


block of 21st Street, N. W. in the District of Columbia, specifically 


that part of said sidewalk at or near a tree adjoining said sidewalk 


just south of an alley being the sidewalk area described in the 
complairt in this cause and in the report of the Metropolitan Police 
Department filed by Pvt. Ward C. Foulkes of No. 3 Precinct on or 


about March 8, 1955, please state the following: 


* * 
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20 f) The measurements of said sidewalk together with any 
measurements taken of any cracks, separations, inclines, or 


slopes thereon as such existed on or about March 8, 1955. 


* * * 
24 ANSWERS TO PLAINTIFF'S INTERROGATORIES 
* * * 
1, * * * 


(f) No measurements taken on or about time referred 


to. 


* * bd 
Filed Nov 1 1957 


41 DEFENDANT'S INSTRUCTION NO. 2 _ 

The jury are instructed as a matter of law that there is no 
presumption or inference of negligence on the part of the defendant, 
District of Columbia, by reason of the mere happening of an accident 
on public space controlled by it, but that on the contrary the legal 
presumption is that ordinary care was exercised by the District and 
that the burden of proof is on the plaintiff to show by a preponderance 
of the evidence that the defendant District of Columbia was negligent 
and that such negligence was the proximate cause of the injury and 


damage to the plaintiff. 


ok * * 


Filed Nov 1 1957 


42 DEFENDANT'S INSTRUCTION NO. 3 
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The jury are instructed as a matter of law that in the 
consideration of this case it is not entitled to draw an inferez.ce of 
fact from a premise which is wholly uncertain and if you find that 
the proximate cause of the injury sustained can be determined only 
by speculation and conjecture, and you find that the proximate cause 
of the injury sustained could have been one or more of many factors 
wholly consistent with the absence of negligence in the defendar.t, 
District of Columbia, you are not permitted to speculate as to the 
negligence of the defendant, then your verdict must be for the 
District of Columbia. 

Bd = x 
Filed Nov 1 1957 
43 DEFENDANT'S INSTRUCTION NO. 4 

You are instructed thai if, upox the entire evidence, you are 
unable to determine how the accident happened, cr by reason of 
whose negligence the accident happened, then your verdict should be 
for the defendant, District of Columbia. 

* ca x 
Filed Nov 1 1957 
44 DEFENDANT'S INSTRUCTION NO, _5 _ 

The jury are instructed as a matter of law that it was the 
duty of the plaintiff to exercise ordinary and reasonable care for her 
own safety in traversing the public ways before she can recover against 


the defendant, District of Columbia, and if you find from the evider.ce 
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in this case that the plaintiff by her own carelessness or regligence 
contributed in any degree to the accident or injury which she sustained, 
or that the accident would not have happened had the plaintiff 
exercised that care which an ordinarily prudent person would have 
exercised under the circumstances, then your verdict must be for 
the defendant, the District of Columbia. 

You are further instructed that on the issue of contributory 


negligence the burden of proof is upor the defendant. 


* * 


* 
Filed Nov 1 1957 
DEFENDANT'S INSTRUCTION NO. 6 


You are instructed as a matter of law that it is the duty of 
those using the streets and sidewalks of the District of Columbia 
to exercise reasonable care and diligence to avoid an accident which 
a person of ordinary care and diligence would use under the same 
circumstances, and if you find that plaintiff's alleged injuries were 
caused by her failure to exercise reasonable care and caution for 
her own Safety, then your verdict must be for the defendant District 


of Columbia. 


* * 


* 
Filed Nov 1 1957 


DEFENDANT'S INSTRUCTION NO, 7 
The jury are instructed as a matter of law that the defendant 


District of Columbia is not reaui to keep the sidewalks in an 
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absolutely safe condition free from all imperfections whatsoever. 
Unless you find, therefore, that there existed on the east sidewalk 

of 21st Street, N.W., between Pernsylvania Avenue and K Street 

and at the place of plaintiff's claimed fall, a conditior so defective 
and dangerous that a reasonably prudert person would characterize 
it as not reasonably safe for pedestrian travel and have it repaired, 
and you also find that such condition proximately caused the fall and 
injury of the plaintiff, your verdict must be for the defendant District 


of Columbia. 


x * x 


Filed Nov 1 1957 
DEFENDANT'S INSTRUCTION NO. 8 


The jury are instructed as a matter of law that where 
evidence is introduced of repeated use cver an extended period cf 
time of a section of pathway or sidewalk without mishap or accident, 
such use is evidence that reasonable care was exercised and that 
the section of the walk or pathway was not dangerous. The jury are 
further instructed that the concition of the location or physical 
situation may be shown to be safe by the absence of other accidents 
having occurred at that place. 


* oe 


Filed Nov 1 1957 


DEFENDANT'S INSTRUCTION NO. 9 
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You are instructed that you are the sole judges of the 
credibility of the witnesses in this case and of the weight ard value 
to be given to their testimony. Ir passing upon the credibility of 
any witness, you have the right to take irto consideration the conduct 
and demeanor of such witness upon the witness stand, his irterest, 
if any, ir the outcome of this case, the consistency of statements mace 
by him upon the witness stand with statements made at other times 
ard places as shown by the evider.ce in this case, as well as the 
probability or lack of probability that the statements are true. All 
of these matters are to be taker. into consideration by you in passing 
upon the credibility of any witness. If you believe that any witness 
deliberately has testified falsely to any material fact in this case 
concerring which he could not have been reasonably mistaken, you 
are at liberty in your discretion to disregard the whole of that 
witress' testimony, or any part of it, giving to the testimony of each 


witness that weight and value you believe it entitled to receive. 


* * 2 


Filed Nov 1 1957 
Harry M. Hull, 
Clerk 


DEFENDANT'S INSTRUCTION NO. 8 


The jury are instructed that where evidence is introduced of 
repeated use over an extended period of time of a section of sidewalk 


without mishap cr accident, eviderce of such use is to be considered 
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by the jury in reaching its determination as to whether reasonable 
care was exercised by the Defendant, District of Columbia, and as 
to whether that the section of the sidewalk was or was not dangerous. 
The jury are further instructed that in determining whether 
Defendant, District of Columbia, was or was not negligent with 
respect to the maintenance of said physical situation, the jury is 
to take into account evidence of the absence of other accidents 
having occurred at that place, and is also to take into account 
evidence that at the place or area where said repairs were made to 
the sidewalk, pedestrians using said sidewalk stepped over or 
around said repaired area. 


Defendant's Instruction No. 8, as above written in ink by the 


Court constitutes Defendant's Instruction No. 8, as amended, Given 


Charles F. McLaughlin 
Judge 


* * * 


APPELLANT'S ADDITIONAL REQUEST FOR INSTRUCTIONS 
PRESENTED O LY 


* 
"You are instructed as a matter of law 

that there is imposed upon the defendant District 

of Columbia the duty of guarding against such danger 


to pedestrians as can or ought to be anticipated or 
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foreseen in the exercise of reasonable prudence 
and care." 
* * * 
"But if you find that the accident in 
question was proximately caused by a defect in the 
surface of the sidewalk of such dimensions, nature, 
character and appearance as not to cause a reasorable 
person to anticipate danger as a result thereof, the 
defendant is not chargeable with negligence and your 
verdict must be for the defendant. " 
THE COURT: That will be refused. 
* * * 
"The jury are instructed that before you can 
return a verdict in favor of the plaintiff you must 
find by a preporderarce of the evidence that a 
da:1.gerous condition existed in the exact portion of 
the sidewalk where plaintiff states her foot caught and 
slipped resulting in the fall from which her injuries 
result. " 


THE COURT: That will be refused. 


* * * 


"You are irstructed that when a defect ina 
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sidewalk is so slight that no careful or prudent 

person would reasonably anticipate any danger from 

its existence but still an accident happens, when 

an accident happens the defendant is not chargeable 

with negligence and your verdict must be for the 

defendant. "' 

THE COURT: The proffered instruction just stated by counsel 
for the defendant is refused. | 

+ * * 


APPELLANT'S MOTION FOR DIRECTED VERDICT 
| AT THE CLOSE OF ALL EVIDENCE 


565 od ok * 

MR. EARNEST: May it please the Court, at this time the 
defendant moves for a directed verdict in its favor on the following 
grounds, namely, that the testimony that has been adduced in this 
case thus far is completely barren of any claim or description of a 
condition on a public sidewalk which could or did cause plaintiff to 
sustain the injury claimed, 

* * * 
573 | THE COURT: The Court has indicated its ruling. The moticr: 


for a directed verdict is overruled. 


_* * * 


* 


Filed Nov 1 1957 
Harry M. Hull, Clerk 


VERDICT AND JUDGMENT 


This cause came on for hearing on the 28th day of October, 


1957, before tne Court and a jury of good and lawful persons of this 
district, to wit: 

Geneva W. Grayson Frederick G. Patterson 

Roy C. Sledge Robert D. Gair 

Fred E. Dixon Luther V. Foster 

James E. Shater Henry E. Ebel 

Charles L. Rector Vincent A. Frazier 

George W. Hood Norman L. Hudson 
who, after having been duly sworn to well and truly try the issues 
between Mabel Elliott, plaintiff and District of Columbia, a 
municipal corporation, defendant, and after this cause is heard and 
given to the jury in charge, they upon their oath say this 1st day of 
November, 1957, that they find the issues aforesaid in favor of the 
plaintiff and that the money payable to her by the defendant by reason 
of the premises is the sum of Eight thousand five hundred dollars 
($8, 500. 00). 

WHEREFORE, it is adjudged that said plaintiff recover of the 
said defendant the sum of Eight thousand five hundred dollars 
($8, 500. 00) together with costs. 
By direction of Harry M. Hull, Clerk, 


Judge Charles F. McLaughlir. By John F. Burke 
Deputy Clerk 








NOTICE OF APPEAL 
Notice is hereby given this 29th day of November, 1957, that 
the District of Columbia, a municipal corporation, hereby appeals 
to the United States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 1st day of November, 
1957 in favor of plaintiff Mabel Elliott against said defendant 


District of Columbia. 


* 


TRANSCRIPT OF PROCEEDINGS 
* 
139 MABEL ELLIOTT 
was called as a witness on bena*! of the plairtiff and, having been 
first duly sworn, was examined and testified as follows: 


* * 


CROSS EXAMINATION 


* * 


Tell us, if you will, what your right foot caught on and where 


it was with respect to the sidewalk at that particular time. 


A, Why, I did not see it until I had fallen. There is a hole 


there and the raised piace in the street ard cracks. 
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Did your foot catch on the raised place? 
I don't know what it caught on. I was right in that area. 
All right, ma'am. Did your foot slip on the raised place? 
I don't know what it caught or. 
Did your foot catch on the crack? 
Probably so. 
- Not "probably so"'", ma'am. You fell. You remained 
conscious ? 
A. Right. 
Q. You said you looked at the place? 
That is right. 
* 
BY MR. EARNEST 
Did your foot catch on the hole, or the crack? 
A. I presume it caught on it. 
Q. Not what you presume. Do you know or don't you? If 
you don't know, that is the answer. 
A. I did not see it until I had faller and then I had time to 
observe the sidewalk while I was laying there. 


Q. Now, will you answer my question, please, Ma'am? Did 


your foot catch on the crack? 


A. Idon't know. 








or 


Did your foot slip on the crack? 
I don't know. 


As you proceeded north or the east side of the street? 


Pr O&O - © 


That is right. 


189 Q. Had you reached the place at which the incline or asphalt 


, material you referred to actually existed? 
A. Yes 
. Q. Which foot or maybe both were on the incline but which 


part of the incline were you occupying at the time you fell? -Where was 


your left foot with respect to the incline? I will ask that first. 





A. Mr. Earnest, I can't tell you exactly. I know the area 
and as I said, I did not see it until I had fallen. I do not know exactly 
where it was. 


Q. Was your left foot on the incline? 


> A. I don't know just where it was. 
7 Q. Was your right foot on the incline? 

- A. Mr. Earnest, I did not see it until I had fallen. 
‘ | Q. Is it your testimony that you do nct know? 

d A. I don't know, no. 
ae * a * 
m 206 Q. Did the hole help to cause you to fall or didn't it? 


Mr. Earnest, I can't tell you exactly what I fel! on because 





- 22 - 


I don't know. 
x * * 
RECROSS EXAMINATION 
BY MR. EARNEST 
ss * +d 

229 Q. Iam going to ask you this: Were you anywhere on that 
sidewalk except on the part that had an incline asphalt repair, Mrs. 
Elliott ? 

A. You mean walking anywhere other? 

Q. I mean just that. 

A. Well, it looked all right as I walked down the street and 
when Ifell. So that is where it was, right in the area, 
230 Q. It was on the asphalt repair part of the sidewalk, was it 
not ? 

A. That is correct. 

Q. Nowhere else, was it? 

A. That is right. 

Q. That is what you said in this deposition, is it not? Is 
there any doubt in your mind about that? 

A. No. 

Q. That you were within that part of the sidewalk? 


A. That is correct. 


a 
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Q. Where the asphalt ends in the middle of the sidewalk 
and from that point over to the adjoining private property? 

A. That is correct. 

Q. Now, going back to those pitcures, if any of those 
pictures mark a part of the sideweix beyond wnere the repair area 
stops, you could not have beer there, could you? The answer is yes 
or no. Then you may explain. 

A. Well, I dor.'t think I understand the questions, sir. 

Q. Iwill be glad to repeat it. If anyone of those photographs 
shows a part of the public sidewalk at the place where you fell -- 

A. Yes. 

231 Q. -- beyond the place where the asphalt repair stopped, 
then you could not have been at that point, could you, even though 
you have marked it on there? Now the answer is yes or no, and then 
you can explain that if you want. 

A. Any place other than that, is that what you mean? 

Q. Yes, ma'am. It is just as simple as saying that there are 
six feet of area that involve asphalt and six that don't. You were in 
the six feet that have asphalt repair, were you not? 


A. Yes. 


* * * 


285 THOMAS H. BROADDUS 
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was called as a witress by counsel for the Plaintiff and, aaving been 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


a * * 


292 BY MR. MEHLER: 
* * 4 

Q. Now, I will ask you whether or not the condition 
293 of the sidewalk as shown by the pictures that you have just 
identified, being plaintiff's exhibits 1 through 4, was in substantially 
the same condition when you first became employed at that market? 

A. Yes, sir. It was always full of water any time it rained, 
Ialways walk around it. 

MR. EARNEST: I object. There is no question pending. The 
witness has obviously been well coached but I would request the 
Court to caution him to answer questions. 

THE COURT: The portion of the question after the answer 
"yes" which is an answer to the question as to whether the condition 
of the sidewalk was the same, may be stricken, but the answer "yes" 
to the question may remain. 


Proceed, 


* * * 





« 


368° | WARD C, FOULKES 
was called as a witness on behalf of the defendant, and having been 


first duly sworn, was examined ar.d testified as follows: 


“ 


Bd * * 


CROSS EXAMINATION 
393 ca : * a 

BY MR. MEHLER: 

- Q. Officer, I will ask you to pause and consider this and 
tell the Court and jury, if you will, the appearance of the sidewalk 
at that point as you saw it that day. I want you to tell them just 
everything you remember about the condition of that sidewalk. 

MR. EARNEST: For the record, Iobject. The only part of 
394. that public sidewalk which can be or ever was material to 
this case is that part that was claimed by the plaintiff to have caused 
or contributed to her injury. 

Iam again objecting on the ground that the question is legally 
not one that can be asked in this proceeding. Secondly, it cannot 
under any stretch of the imagination be material or relevant to say 
what was the condition of the sidewalk. We are trying a place ona 
sidewalk, Your Honor, that is all. 


Again I object. 


THE COURT: The Court realizes the force of everything 
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that has been said by counsel for the defendant, but the Court feels 


that the question is proper and the objection is overruled. 


Proceed, 

BY MR. MEHLER: 

Q. You may answer, Officer. 

A. There had been a raised place in the sidewalk and it 
had been patched with asphalt. To my best recollection, the 


crack ran from the curbing, the building line to the tree box space. 


* * * 





x 
504 | OSCAR J. AVALLONE 
was called as witness on behalf of the defendant and, having been duly 
sworn, was examined and testified as follows: 
7 DIRECT EXAMINATION 
BY MR. EARNEST: 


* * * 


907 QQ. Did you do anything else after you arrived at the scene depict- 


ed in these photographs? A. I took certain measurements. 


| Q. And I ask you, Mr. Avallone, and I will now hand you Defend- 
ant's Exhibit 1 again, if you made measurements with respect to any re- 
paired portion af the sidewalk that was shown in that exhibit. A. Idi). 
x % x 
THE COURT: Defendant rests? 
MR. EARNEST: Defendant rests, * * * 
REBUTTAL 
* mw cs 
526 MR. MEHLER: I have already proposed I would offer in rebuttal, 
and if Your Honor please, I now offer in evidence the interrogatories pro- 
pounded by the plaintiff to the defendant, specifically interrogatory 1¢), 
and the answer of the defendant thereto. 
527 In Interrogatory 1(f) the plaintiff requested of the District of Co- 
lumbia the measurements of the sidewalk. 
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"the measurements of said sidewalk together with any measurements 


taken of any cracks, separations, inclines or slopes thereon as such 
existed on or about March 8, 1955." 

The answer thereto of the District of Columbia as given by this 
man's admitted superior, the Inspector of Claims of the District of Co- 
lumbia, which I quote: 

"No measurements taken on or about time referred to." 

I offer this, if Your Honor please, as proper rebuttal evidence 
to show that there were no measurements taken, as an impeachment of 
the witness. 

THE COURT: Do you wish to make a record? 

* * * 

328 MR. EARNEST: I object to any use of these interrogatories. 
They have no useful purpose. They are not pertinent or material or 
relevant to any issue in this case. The answer, as a matter of law, has 
been ruled on by the Court as not being such as to preclude the use of 
measurements taken on June 10, 93 days later, and for all practical 
purposes, 93 days, Idon't think, as a matter of law or logic or fact or 
philosophy, can be considered to be on or about March 8 of 1955. 

529 There is one further reason for this which is that until the photo- 
graphs which plaintiff introduced in evidence and until the photographs 


that defendant introduced in evidence were identified as showing the 
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place of the fall and were given or were stated -- 

« * * 

MR. EARNEST: -- were stated as fairly depicting the cond:tion 
existing on March 8, 1955, by those witnesses who had occasion to see 
_ that condition ‘on that day, they had no probative value and coud not be 
. looked on as being anything except photographs of the sidewalk. 

When the testimony was given in which the plaintiff and the two 
witnesses who were there at the time she was on the sidewalk saying, 
"This is the condition," the photograpts assumed a status which gave it 
probative value. 

‘Now, having been so identified, my measurements that were 
taken 93 days after the date of the injury also come into the status of 
having probative value and do reflect the condition or the apparent con- 
dition that existed on or about March 8 of ‘55. 

I think that is basic, Your Honor. 

MR. MEHLER: ff Your Honor please, -- 

THE COURT: Iam prepared to rute. I think that the interroga- 


tory reasonably advised the defendant of the area to which plaintiff's in- 


terrogatory 1{f) applied and as described in No. 1(f} of the interroga- 


tories, and the Court is prepared to rule. 
. 530 - HE you wish to make any further representation, the Court will be 
glad to hear it. . 


MR. EARNEST: I judge you wanted it on the record. 
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THE COURT: The Court will uverrule the objection. The offer 


may be received. 


MR. EARNEST: Do I understand that this will be read to the jury? 


THE COURT: In some way. The Court is receiving it. 

MR. EARNEST: May I request at this time that the Court further 
instruct the jury that any reference to this interrogatory in no way indi- 
cates that the response thereto was anything other than a proper response? 
In other words, I don't believe there is an issue in this. I think one is 
being mushroomed up. 

THE COURT: No, the Court will not give any instruction. It will 
allow the jury to consider it for what it is worth under the Court's in- 
structions. 

MR. EARNEST: May I ask one further question? 

I don't know what the purpose is. Is it for impeachment? 

THE COURT: It is impeachment. 

MR. EARNEST: Then I must say-- 

THE COURT: Iam assuming it is. 

MR. MEHLER: Of course. It is proper rebuttal. 

MR. EARNEST: May I make this further statement for the record? 

MR. MEHLER: No. 

MR. EARNEST: Wait amoment. The witness who is testifying 
was Mr. Oscar Avallone, an assistant inspector of claims for the District 


of Columbia Government. The interrogatories that were answered were 
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made by the Inspector of Claims for the District of Columbia. 
I do not believe that Mr. Availone can be impeached in any way. 
THE COURT: It is not impeachment. The Court made the state- 


ment it is rebuttal. 


MR. MEHLER: Iam offering it as substantive evidence of the 


fact that the measurements were not made and also as impeachment. 

THE COURT: The Court has ruled that the Court will overrule the 
objection to the offer or request of the plaintiff that the plaintiff be per- 
‘mitted to introduce in evidence the interrogatory 1(f) and the response 
made. by the defendant thereto. Does that cover it? 

MR. MEHLER: You have overruled the objection to the introduc - 
tion ? 
532 THE COURT: Ihave overruled the objection and wil! allow the 
plaintiff to introduce in evidence interrogatory 1(f) and the response 
made by the defendant thereto. 

Does that cover your situation? 


x x 


FURTHER DISCUSSION OF REQUESTED INSTRUC TIONS 
BEFORE ARGUMENT TO JURY 


THE COURT: Counsel will approach the bench, please. 
* * * 
081 MR. EARNEST: * * * I think that we must, in light of one page of 


this transcript which I will refer you to, it is plaintiff's testimony, ask 
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the Court to specifically instruct this jury that in their deliberation they 
can only consider that part of the sidewalk which was included in the area 
that had been repaired, namely, a six-foot section. 

THE COURT: The Court will not hear that. That is emphasizing 
a phase of the case. 

MR. EARNEST: May I read it? 
582 THE COURT: I know what itis. The Court is not going to give 
it. We spent too much time in settling these instructions. The Court 
wants to be as reasonable and fair as it always tries to be. I think the 
Court has gone way beyond the limit of reasonableness in the amount of 
time it has spent in considering these instructions. 

* * ae 

OPENING STATEMENT ON BEHALF OF PLAINTIFF 

MR. MEHLER: * * * 
087 Mr. Broaddus, who is the manager of the Safeway Store that is 
in the Western Market right around the corner and who had occasion to 
use this sidewalk area every day, told us that in winter time it was so 
bad that the water collected in there and that it froze. 

MR. EARNEST: I object on a different gound at this point. 

An objection was made to the voluntary testimony of Mr. Broaddus 
on this point, which was sustained by the Court; and I object. 

THE COURT: Now, with respect to the objections conce ming 


arguments by counsel on both sides, the Court will instruct the jury that 


oa Bin 


... Statements made by counsel in arguments are not to be considered as’ 


evidence, not ta be taken as evidence and are nt to be taken as substi- 
tution or supplementation of the jury's determination of the facts. 
588 The Court wil! instruct the jury, as it is customary for the Court 
‘to do, that arguments by counsel are not evidence but are made for the 
,purpose of endeavoring on both sides to assist the jury in analyzing and 
evaluating the evidence in order that the jury may reach a conclusion. 
:.'~ The jury will consider the evidence and not the statements of 
counsel as evidence. 
With that instruction, counsel may proceed. 
x | * 
MR. MEHLER: * * * 


593 Now, just one remark about the man who went ovt to make the 


pictures three months or so after the date of the accident and not unti! 


the claim was made and the damage had been done. 

I read to you, ladies and gentlemen of the jury, the interrogatoryv 
of the District of Columbia in which, under oath, the District of Columbia 
stated to the plaintiff in this case that no measurements were ever made 
at or about the time referred to. The answer to that question, ladies and 
gentlemen of the jury, rests with you. I don't think I need make any 
further remarks about that particular opposition. 


“ 


CLOSING ARGUMENT ON BEHALF OF PLAINTIFF 
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644 MR. MEHLER: * * * and in that connection, ladies and gentlemen 
of the jury, I should probably say that the law requires, and His Honor 
will, I believe, mention it in his instructions to you at the proper time, 
that if youhave a claim against the District of Columbia you must give 
notice of that claim, must write that letter that the attorney wrote in this 
case within six months after the accident happens and if you don't, ladies 
and gentlemen of the jury, you are forever barred from making it. 

That is why the claim was made when it was, to protect rights. 
It is if you don't make it within six months, and that is contrary to the 
law as it applies to you and to me and to other private individuals where 
there is three years to make your claim. With the District of Columbia 
you had better get down there and make it within six months or suffer 
your injuries in quiet. That is why it was done. 

* * * 
647 * * * Tam astonished at another thing, astonished that, in the face 
of the sworn statement by the District of Columbia that no measuremen(s 
were taken, a statement that was made in October of this year and soon 
before this trial, that reference would be made to measurements that a 
witness would have us believe were taken. 

It's for you to make that decision, but Iam astonished that the 


matter would have been brought up. 


* * * 
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TRANSCRIPT CF PRCCEEDINGS 

* * x 
658 MR. EARNEST: Your Honor, may we approach the bench before 
you begin your instructions ? 

THE CCURT: You may. 

(At the bench:) 

MR. EARNEST: Before you commence your instructions, Your 
Honor, I have a couple of things that counsel for the defendant wouid like 
to state to the Court and ask the Court to reconsider and inciude a couple 
of these things in your instructions to the jury. 

The first of those is the jury can only consider that part of the 
sidewalk included in the asphalt repair. We urged that before argument. 
Now argument is in, Iam sure that the Court will recall from a reading 
of the transcript of the plaintiff's testimony where she specifically re- 
stricts herself to that area. 

That being so, it is our position as a matter of law that any con- 
sideration of anything else anywhere upon the sidewalk other than the 
asphalt repair is not only improper but it is outside the evidence; it is 
outside any issue raised in this case; it is prejudicial and therefore not to 
include it is not the proper instructions to the jury with respect to what its 
duty is in this case. The transcript, as I say, is the basis for that. 

659 Secondly, and in line with that very request, in his argument to 


the jury counsel for plaintiff has talked about every condition on that 
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sidewalk shown in the photographs. 

Again, I have stated several times through this case, we try cases 
on specific conditions, not general conditions, and certainly we cannot try 
it on a condition not claimed by the plaintiff. 

Therefore, any reference that he has made other than the asphalt 
repair can only inflame prejudice and in other ways cause prejudice to 
the defendant District of Columbia in this case. 

We therefore urge that all of that be stricken from deliberation 
that the jury may make in this case. 

Thirdly, several times during argument by counsel I did something 
that I don't think I have ever done in my life before; namely, to make re- 
peated objections. The basis for it was that it was including matters be- 
yond the scope of the record. He was using matters which could only be 
intended to inflame and create and cause prejudice. 

Specifically, I refer the Court to a lengthy dissertation on 12-208, 
which is in our answer to this complaint to say that, if you don't find it, 
this is a right that only applies to the District of Columbia; everybody else 
is given three years in which to institute proceedings and so on; which is 
not relevant. There is not a word of evidence in this case. There is no 
issue about it. In answering this complaint we resolved any issue relat- 
ing to it. We objected to it and it was still allowed to go in for five and 
ten minutes. 


660 I also ask and request that our objections to the line of argument 
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that counse! used concerning my statement, Earnest's statement, that tie 
plaintiff should never have brought her case, that I was saying that ske 
had no right to be here, is neither in the record nor out of it and certain- 
ly in any — it does not relate to anv issue in this case and can on!v be 
there to prejudice, could only be there for the purpose of hoping to create 
some feeling on the part of the jury concerning this case. It was not 
proper argument in any sense. It was given as rebuttal and under no 
stretch of the imagination could it be catled rebuttal argument. 

| With respect to the part of the counsei's argument concerning 
answer No. 1{f) to Plaintiff's interrogatories concerning measurement, 


I believe that the Court over the objection of plaintiff's counse! alowed 


that testimony to come in, the Court ruling as a matter of law plaintiff 


was not prejudiced, was not misled and in substance compliance with the 
requested information was given by the District to allow him to po:nt up 
- infer that our answer is not quite right, is prejudiciai and causes 
nothing more than a reaction upon this jury. 

661 I don't know what they are going to resoive, but the point is tts 
Hot in issue. We therefore object and ask the Court to include in its in- 
structions specific reference to that incident and to clear.v demonstrate 
_ them that nothing is to attach to the district nor to the pia:nt-ff concern - 
ing the interrogatories as given, the answer as given, the test'mony as 
given by Mr. Availone as to measurements made. 


It isn’t in issue, but there is an inference here that something was 
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not right. The Court has ruled that it was right. I think the jury is en- 
titled to be told that. 

Cf course, there were other objections to counsel's argument by 
‘virtue of the matter that he was discussing that is not in the record. I 
do not specifically recall what they are. There were several other ob- 
jections. We renew those. 

The last thing that we have is this: 

I believe the record is clear on this but I am not certain with 
respect to our requested instruction No. 8 concerning repeated use with- 
out mishap. I believe we objected to it as you stated you will give the in- 
struction. So that, in the form that you give it it is over our objection. 
We do want that made clear. I think it is made clear, but I am not cer- 
tain. That is the only reason I refer to that. 

662 THE COURT: The Court has heard all of the requests of counsel 
for additional instructions, has given consideration to them, has noted 


to them, has noted them carefully and the Court overrules said requests 


for instructions. The Court has noted, carefully considered the objections 


which counsel for the defendant has made in the record just stated by 
counsel for the defendant, had considered them, and said objections are 
overruled. 

The Court has carefully noted the motions of counsel for the de- 
fendant to strike from the record certain parts of the record, to admonish 


the jury to disregard certain statements by counsel for the plaintiff. The 
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Court has carefully considered same. The Court overrules same. The 
Court has very lengthly gone over with counsel on both sides its instruc- 
tions. 

The Court will carefully advise the jury by way of instructions of 
its province as triers of the fact. The Court will advise the iury by in- 
struction that its determinations shall not be based upon bias, prejudice 
or feeling for or against either side in this case. 


The Court will now proceed to instruct the jury. 


MR. EARNEST: Thank you. 
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TRANSCRIPT OF PROCEEDINGS 

* * * 
662 CHARGE TO THE JURY 

‘THE COURT: Ladies and gentlemen of the jury, the case upon 
which you..are sitting as jurors is the case of Mabel Elliott vs. District 
of Columbia, a municipal corporation. 

663 In these instructions I shall at times refer to the parties re- 
spectively as the plaintiff and the defendant. 

This is an action brought by the plaintiff to recover damages for 
personal injuries which the plaintiff Mabel Elliott claims to have suffered 
as a result of falling on a sidewalk controlled and maintained by the de- 
fendant District of Columbia, a municipal corporation. 

The plaintiff alleges that the fall was caused by reason of the de- 
fective and dangerous condition of the sidewalk which condition she 
alleges was the result of defendant's negligence in failing to use reason- 
able care in its maintenance of said sidewalk. 

The plaintiff alleges that on March 8, 1957, she was walking on 
the east sidewalk of the 900 block of 21st Street, Northwest in a southerly 
direction, same being in the District of Columbia, when she fell because 
the sidewalk was cracked, raised and in a state of disrepair, which she 
alleges was due to the negligence of the defendant. 

As a result of such alleged negligence, the plaintiff claims to 


have suffered permanent injuries and to have incurred medical expenses. 
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The defendant admits that the sidewalk in question was in its possession 
and under its control but denies all acts of negligence attributed to it by 
the plaintiff and alleges that the plaintiff was injured as a result of her 
sole or contributory negligence. 

664 The statement which the Court has just made to you, ladies and 


. gentlemen of the jury,: does not, of course, purport to constitute a state- 


a.” ment of the facts developed by the testimony. It is rather a mere state- 
re _. ment or outline of the allegations, that is the claims of the plaintiff and 


the defendant as to what they respectively contend the facts are. 


You have heard the evidence, the arguments of counsel, the at- 


_ torneys for the plaintiff and the defendant. It now becomes my duty as 
ie Judge to instruct you as to the principles and rules of law governing the 
>- case. 


It is your duty as jurors to foliow the Court's instructions as to 
the law and to take the law from the Court. 

On the other hand, ladies and gentlemen of the jury, you are the 
o sole judges of the facts and you must determine the facts for yourselves 
> solely upon the evidence presented at this trial. 

The burden of proof is on the plaintiff to establish every aspect of 
her case by what we call a fair preponderance of the evidence. The term 
- "preponderance of the evidence" means such evidence as, when weighed 


with that opposed to it, has more convincing force. A party has succeed- 


. ed in carrying his or her burden of proof on an issue of fact if the evidence 
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favoring his or her side of the question is more convincing than that 
tending to support the contrary side and if it causes you, the jurors, to 
believe that on that issue the probability of truth favors that party. 

665 As jurors you are the sole judges of the credibility of the wit- 
nesses, that is, their worthiness of belief and, in determining the credi- 
bility of the witnesses, you may take into consideration the attitude and 
the demeanor of the witnesses upon the witness stand, their ability to 
recall the facts and circumstances concerning which they have testified, 
their frankness or lack of it, their bias or prejudice, if such may be 
manifest, and their interest in the outcome of this case, if any; and you 
are to give their testimony such weight as you, the jury, think under all 
the circumstances it is entitled to. 

You will try this case solely on the evidence presented in open court 
on the witness stand, and the other evidence introduced in the case. It is 
your duty and sole responsibility to resolve any conflicts of evidence in this 
case. You are not bound to decide in conformity with the testimony of a 
number of witnesses which does not produce conviction in your mind as 
against the deliberation of a lesser number which appeals to your mind 
with more convincing force. 

666 This rule of law does not mean that you are at liberty to disregard 


the testimony of the greater number of witnesses merely from caprice or 


prejudice or from a desire to favor one side as against the other. It does 


mean that you are not to decide an issue by the simple process of count- 


ing the number of witnesses who have testified on the opposing side. It 





we OF 


means that the final test is not in the relative number of witnesses but 
in the neindive sonwuelne force of the evidence. 

It you find that any party or witness has knowingly testified faise~- 
ly about — material matter on which he or she could not in your iudg- 
incest hese possibly been mistaken, — vou, the jury, are at liberty, i 
you deem it wise to do so, to disregard all or any part of the testimony 
given by such witness or party. 


Now, I have instructed you on the law general'y applicable toa 


civil action. I shall now instruct you as to the law spec-:fically applicable 


to this particular case upon which you are now sitting. 


| ‘As previously stated, the basis of the claim in this action is 

alleged negligence on the part of the defendant. In th:s case the plaintiff 
alleges that she was phvsically iniured as a proximate result of defend- 
ant's negligence. 

Defendant denies that it was negligent in any respect and further 
denies that it was in any way responsible for the accident in question. 

Concerning negligence, you are instructed as follows: 
667 Negligence may be defined to be the failure or omission to do 
something which, under the circumstances, a reasonable and prudent 
person would do, or the doing of something which, under iike c:rcum- 
tetas: the reasonable and prudent person would not do. It is the ab- 
sence of the ordinary care which is required according to the c1rcum- 


stances. 
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By “ordinary care" is meant such an amount or degree of care 
as a prudent and reasonable person, having a proper regard for one's 
own safety and the safety of others, would exercise under existing cir- 
cumstances and conditions; and where known risks enhance the danger 

the degree of care is accordingly increased. 
By "proximate cause,'’ as the term is used in these instructions, 
is meant that cause which, in natural and continuous sequence unbroken 
by any efficient intervening cause, produces the injury and without which 
the result would not have occurred. It is the efficient cause, the one that 
necessarily sets in operation the factors that accomplish the injury. It 
may operate directly or by putting intervening agencies in operation. 

You are instructed that no presumption of negligence whatever 
arises from the mere happening of the accident involved herein or of 
the sustaining of damages which plaintiff claims she sustained. The 
burden of proof is upon the plaintiff to prove by a fair preponderance of 
the evidence that the defendant was guilty of negligence and that such 
negligence was the proximate cause of the accident and of any damages 
which you may find that the plaintiff has sustained. 

668 You are instructed that the defendant, the District of Columbia, 
a municipal corporation, has exclusive control over the streets and side- 
walks of Washngton and is charged with the duties of supervising the 


said streets and sidewalks and of keeping them in a condition fit for con- 


venient use and safe against accident to travelers using them, but this 


a? 
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does not mean that the defendant District of Columbia is an insurer of 
the safety of all travelers who use its sidewalks. 

It means that it is bound to use due care and diligence in the 
maintenance of the sidewalks under its control in a reasonably safe 
condition. If due care is exercised by the District of Columbia and 
notwithstanding an. accident occurs and somebody is injured, itis a 
misfortune of the victim and not a fault of the authorities. The duty of 
the District of Columbia has been fully performed in regard to any 
particular place if that place has been put in good condition and main- 
tained in good condition against all accidents that could be foreseen and 
provided for. 

The law as set forth in Title 12, Section 208, of the District of 
Columbia Code, requires that, where a person claims to have been in- 
jured as the result of an alleged defect in a public street or sidewalk, 
said person must give notice to the District of Columbia within a period 


of six months after the happening of said accident of the place, cause and 


circumstances of the claimed injury or damage before suit may be 


brought against the District of Columbia for dammges alleged to have been 
sustained in said alleged accident. 

669 In this case it is admitted that such notice was given by plaintiff 
to defendant District of Columbia within said six month period as requir- 
ed by law. 


You are instructed that there is no presumption or inference of 
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negligence on the part of the defendant District of Columbia by reason 
of the mere happening of the accident on a public sidewalk controlled 
by it, but on the contrary, the legal presumption is that ordinary care 
was exercised by the District, and the burden is on the plaintiff to show 
by a fair preponderance of the evidence that defendant was negligent and 
that such negligence was the proximate cause of the injury to the plaintiff. 
The jury are instructed that where evidence is introduced of re- 
peated use over an extended period of time of a section of sidewalk with- 
out mishap or accident, evidence of such use is to be considered by the 
jury in reaching its determination as to whether reasonable care was 
exercised by the defendant District of Columbia and as to whether that 
section of the sidewalk was or was not dangerous. 
670 The jury are further instructed that in determining whether de- 
-fendant District of Columbia was or was not negligent with respect to 
the maintenance of said physical situation, the jury is to take into ac- 
count evidence of the absence of other accidents having occurred at that 


place and is also to take into account evidence that at the place or area 





where said repairs were made to the sidewalk pedestrians using said < 
sidewalk stepped over and around said repaired area. 
In the absence of notice or knowledge to the contrary, a pedestrian ‘ 
exercising ordinary care and making normal use of a public sidewalk has 
a right to assume that it is in reasonably safe condition. A pedestrian is ; 


not required to keep his or her eyes fixed on the ground or to be on a con- 


stant lookout for danger but he or she must use ordinary care for his or 
her personal safety and make reasonable use of his or her faculties to 
avoid injury to himself or herself. 

Whether the plaintiff in this case made reasonable use of her 


faculties and whether she, in the exercise of ordinary care, should have 


observed the condition which allegedly caused her injuries are questions 


of fact for you, the jury, to decide. 

671 The defendant alleges that the plaintiff was guilty of contributory 
negligence. In this connection, you are instructed that even if you find 
from a preponderance of the evidence and under the Court's instructions 
that the defendant was at the time and place in question guilty of the 
negligence charged by plaintiff, yet if you further find from a preponder- 
ance of the evidence and under the instructions of the Court that the 
plaintiff was also negligent and that her negligence, if any, was the prox- 
imate cause of the accident or proximately contributed to cause the acci- 
dent, then the plaintiff cannot recover in this case; and the Court further 
instructs you that under such circumstances you are not warranted in 
comparing the negligence, if any, of the plaintiff and of the defendant to 
determine which was guilty of the greater degree of negligence, but, if 
you find from the evidence and under the instructions of the Court, that 
the plaintiff was guilty of negligence which caused or proximately contrib- 
uted to cause the accident in question, then you shall return a verdict in 


favor of the defendant. 
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The burden is on the defendant to prove contributory negligence 
on the part of the plaintiff by a preponderance of the evidence. If the evi- 
dence is equally balanced or preponderates in favor of the plaintiff on the 
issue of contributory negligence, then you are instructed that said defense 
of contributory negligence has not been established. 

The issues which must be determined in this case are, first, was 
the defendant District of Columbia negligent? 
672 if you answer this in the negative, that is, if you find that defend- 
ant District of Columbia was not negligent, you will return a verdict for 
the defendant District of Columbia. But if your answer is "yes", that is, 
if you find that defendant District of Columbia was negligent, then you 
have a second issue to determine, namely, whether that negligence of 
the defendant District of Columbia was the proximate cause of the injury 

to the plaintiff. 
If you should find that defendant was negligent but that this negli- 


gence was not the proximate cause of the injury to the plaintiff, then you 


: will return a verdict in favor of the defendant the District of Columbia; 


but if you should find that the defendant District of Columbia was negligent 
and that said negligence was the proximate cause of plaintiff's injury, you 
then have a further question to answer. This question is, was the plain- 
tiff Mabel Elliott negligent? 

If you find from a preponderance of the evidence that the defendant 


was negligent and that such negligence was the proximate cause of injury 
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to plaintiff and if you find that plaintiff wae WoL negligent, then you are 

to return a verdict in plaintiff's favor, and fix the amount of her damage:s. 
673 If you find from a preponderance of the evidence that plaintiff 
Mabel Elliott was negligent, then you must determine whether her negli- 
gence was the proximate cause of the accident. If you find that it was, 
your verdict must be for the defendant District of Columbia. 

But if you find that plaintiff was negligent but that said negligence 
of plaintiff was not a proximate cause of the injury and if you have already 
found that defendant District of Columbia was negligent and that said 
negligence of defendant District of Columbia was the cause of the injury, 
then you must return a verdict in plaintiff's favor and fix the amount of 
her damages. 

The law does not permit you to guess or speculate as to the cause 
of the accident in question. If the evidence is equally balanced on the 
issue of negligence or contributory negligence or proximate cause so that 
it does. not preponderate in favor of the party making the charge, then 
that party has failed to fulfill the burden of proof and your finding must 
be against that party on that issue. 

The law forbids you to attempt to classify negligence in degrees 
or grades or kinds or to compare one instance of negligence with another 
and judge which is more deserving of reproof or excuse. If you should 


find that there was negligent conduct on the part of both plaintiff and de- 


fendant you are not to attempt to determine which was guilty of the great- 
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er negligence with a view of delivering a verdict in favor of or to favor 
in any way the one whose conduct was the less reprehensible. 

(674 ff you find that any party to this action was negligent or that both 
parties were negligent, you will follow the Court's instructions in deter- 
mining whether or not liability should attach and do so without regard to 
how you might grade or compare the negligence involved if permitted to 
do so. 

The Court instructs you, ladies and gentlemen of the jury, that 
if you find for the plaintiff your verdict should be for such an amount as 
you determine will fairly compensate her for all the damages which you 
find she has sustained as the proximate result of the accident. 

In determining what amount will so fairly compensate the plaintiff 
in the event you find for the plaintiff, you may consider such damages or 
| injury to her person as you may find have been proved by the evidence to 
have been sustained by her. 

As elements of damage you may consider such pain and suffering, 
nervous shock and mental anguish, if any, as you may find the plaintiff 
sustained as the proximate result of her injury as well as the reasonable 
value of services of physicians and for medicines, if any, which you find 
the plaintiff was compelled to incur in connection with any injuries which 
you may find to have been suffered by the plaintiff as a proximate result 
of the accident. 


675 Likewise, you may consider any future pain and suffering which 
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you may find the plaintiff will sustain, if such you find the plaintiff will 
sustain. 

You may also consider any loss of income which you find plaintiff 
has sustained or will sustain in the future as a proximate result of any 
injury suffered by her as a proximate result of defendant's negligence, 
if such you find to have occurred. 


If you find for the plaintiff, you are not to award her speculative 


damages, that is, compensation which, although possible, is remote, 


conjectural or uncertain. 

In other words, you are to determine the amount of your verdict 
for plaintiff, if you reach such a verdict, only upon the basis of the 
damages shown by a preponderance of the evidence to have actually 
resulted to the plaintiff from the accident in question. 

In this case plaintiff claims a certain sum, it being claimed that 
she suffered damages in a certain alleged amount, the claim in this case 
being in the amount of $25,000. And the plaintiff prays judgment for 
that amount. 

You are instructed that if you find for the plaintiff, the matter of 
compensation is to be determined by you on the basis of the evidence and 
not on the basis of the amount of the claim for money damages made by 
the plaintiff. 

676 At times during the trial the Court has been called upon to make 


rulings .on certain legal matters, that is, on questions involving law. 
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Rulings on questions of law are the concern of the Court solely. 
Your concern is solely with questions of fact and with the application of 
the Court's instructions to the testimony and the other evidence in the 
case as those instructions relate to your determinatims of fact. 

Your verdict must not be influenced by the decisions on matters 
of law made by the Court during the trial except as those decisions are 
reflected in the Court's rulings or instructims to the jury. 

Throughout the trial the Court has made rulings on the question 
as to whether certain offered evidence might be admitted. You are not 
to be concerned with the reasons for such rulings by the Court and are 
not to draw any inferences from them. Whether evidence offered is ad- 
missible is purely a question of law for the Court's determination. 

In admitting evidence to which an objection is made, the Court 
does not determine what weight should be given such evidence. A ruling 
by the Court permitting testimony to be given or other evidence to be in- 
troduced is not to be considered by you, the jury, as any indication as to 
what weight said testimony or other evidence may or may not have. What 
weight is to be given to evidence is strictly a matter for you, the jury, to 
determine for yourselves. 

677 Nor does the Court pass upon the credibility of any witness who 
testifies. A ruling by the Court permitting a witness to testify or give 
evidence is not to be considered by you, the jury, as any indication as to 


what the credibility of that witness may or may notbe. The credibility of 
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a witness is likewise a matter strictly for you, the jury, to determine 
for yourselves. 

On the other hand, as to any offer of evidence that was rejected 
by the Court, you, of course, must not consider that evidence and as to 
any question to which an objection was sustained you must not conjecture 
or guess as to what the answer might have been or as to the reason for 
the objection or for the ruling of the Court. 

In this case there has been testimony of an expert medical and 
surgical witness. You are instructed that a person who by education, 
study and experience has become an expert in any art, science or pro- 
fession and who is called as a witness may give his opinion as to any 


such matter in which he is versed and which is material to the case. 


You should consider such expert opinion and should weigh the reasons, 


if any, given for it. 

You are not bound, however, by such an opinion. Give it the 
weight to which you deem it entitled whether that be great or slight, and 
you may reject it if in your judgment the reasons given for it are unsound. 
678 You are further instructed that if any conflict exists between the 
testimony of an expert witness and the testimony of a lay witness it is your 
duty to reconcile the testimony, if you can, but if you cannot do so, then 
you have a right to believe the witness whom you deem most worthy of 
credit and disbelieve those whom you consider less worthy of credit, and 


in weighing the testimony of experts and lay witnesses as all other testi- 
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mony, it is proper for you to take into consideration all the surrounding ‘ 


circumstances of the witnesses, their interest in the result of the action, 


if any, and their opportunity of knowing the truth of the matter about ‘ 
which they testify as experts, their ability and their willingness to ex- : 
pound fairly in reference to the subject matter upon which they were . 


called upon to testify. 
As I have already instructed you, ladies and gentlemen of the jury, 
you are to determine the facts for yourselves solely upon the evidence 
presented at the trial. Now, in this connection, you are instructed that 
statements or arguments by counsel, the attorneys for the plaintiff and 
the defendant, that statements or arguments by the lawyers are not evi- 
| dence and are not to be taken or considered as evidence. Arguments by 
lawyers are made to assist you in analyzing and appraising the evidence 
and are to be so considered and so considered only by you. 
679 Every case is to be determined without bias, prejudice or sym- « 
pathy fcr or against either side and solely upon the testimony of the wit- 
nesses under oath, the evidence, and the Court's instructions as to the 
law. 
You have now heard the court's instruction. If in all these in- . 
structions from beginning to end any rule, direction or idea be stated in . 
varying ways, no emphasis thereon is intended by me and none must be 


inferred by you. For that reason, you are not to single out any certain 


sentence or any individual point or instruction and ignore the others, ¢ 





but you are to consider all the instructions as a whole and to regard each 


in the light of all the others. 

Now, ladies and gentlemen of the jury, I want you to take this 
matter and consider it deliberately in the light of the instructions which 
I have given you, using the same ordinary common sense and ordinary 
intelligence which you would employ in determining any other important 
matter that you have occasion to decide in the course of your everyday 
life. 

Your verdict may be either for the plaintiff or for the defendant. 
If you find for the plaintiff you will state the amount of your verdict. If 
you find for the defendant you will simply state in your verdict that your 
verdict is for the defendant and, as you of course know, your verdict 
must be by unanimous vote. 

680 Before commencing your deliberations, you will choose one of 
your number as foreman. Whenever you shall have arrived at a verdict, 
notify the marshal, whereupon you will be escorted back to the courtroom 
to return your verdict. 

You will please remain in your seats in order that the Court may 
afford counsel on either side an opportunity to approach the bench if 
counsel on either side desires to do so. 

Do counsel on either side desire to approach the bench? 

MR. EARNEST: Yes, your Honor. 


THE COURT: Very well. You may do so. 
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(At the bench:) 

THE COURT: Allright. Go ahead. 

MR. EARNEST: First of all, Your Honor, as we heard the in- 
structions given, you used the date of the incident as March 8 of 1957. 
That, I believe, should be corrected to '55, 

Secondly, you, in reading from or summing up the allegations of 
the complaint as to injury, refer to permanent injury. There is no claim 
for permanent injury in this case with the exception of a small scar. 

THE COURT: That is a claim for permanent injury, nevertheless. 
Iam not passing on the weight of it. There is an allegation of claim for: 
permanent injury. The doctor stated that it would be permanent. 

681 MR. EARNEST: May we go to the pretrial order? 

THE COURT: No, Iam not going to waste time on that. 

MR. EARNEST: This is my opportunity to point out -- 

THE COURT: You have had plenty of opportunity and you have 
certainly taken advantage of it and it is to your credit. Despite the wear- 
ing effect on the Court, I must compliment you on meticulous attention 
to the motions. 

MR. EARNEST: There is no claim in this case of loss of earn- 
ings, either past or future. 

THE COURT: How about that? 

MR. MEHLER: There is no claim for loss of earnings, either 


past or future. That is correct, Your Honor. I have no objection to 


the jury being told that. 





THE COURT: All right. 

MR. EARNEST: One further thing is that you have instructed 
them that they may consider in connection with damages anything with 
respect to future pain and suffering. Again going back, there is no claim 
of permanent injury. There is no claim that she now hurts and that she is 
in pain; that she now suffers, nor that she has for an appreciable period of 
time. 

682 MR. MEHLER: Of course, Your Honor, it, I think, is implied in 
the fact that with the scar the extent of which has been produced before 
the jury, that there is bound to be for all time a certain extent of mental 
anguish. 

_ THE COURT: I will leave that. 

MR. EARNEST: That will not be corrected? 

With respect to negligence, your definition of negligence, I think, 
is an absolutely accurate one in the usual sense of the word. However, I 
think with respect to the District of Columbia negligence is a little bit 
different. I think negligence in the District of Columbia must include as 
a part of the definition thereof reasonable opportunity within the means 
and within the scope of the monies, material, and other elements that go 
into the fulfilling of the responsibility. 

THE COURT: Iam going to leave it as it is. 


MR. EARNEST: All right, sir. Then at this time, for the record, 


we of course must renew our motion. 
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THE COURT: You would put all the objections and motions to 
strike in one package? 

MR. EARNEST: ff that is sufficient. 

THE COURT: The Court will overrule that objection. 

MR. EARNEST: The entire works? 

THE COURT: That is right, all objections and motions to strike, 
motions of all sorts have been ruled upon by the Court, but if necessary 
the Court will again rule upon them in the same manner in which it has 
ruled upon them in the trial, for purposes of the record. 

683 MR. EARNEST. Thank you. 

MR. MEHLER: Now, if Your Honor please, the plaintiff will 
make the same motion to ask the Court that the record show that we have 
renewed all our objections. 

THE COURT: The same ruling. 

MR. MEHLER: We offer specifically the instructions as they 
were requested to the Court. 

THE COURT: You have already done that. The Court has noted 
it. In respect of Defendant's instruction No. 8, the Court wishes to say 


that it modified defendant's instruction No. 8 in pencil by interlineation 


and elimination and addition, and the Court noted on the proffered instruc- 


tion No. 8 tendered by defendant the words, ''Given as amended as above 
and as written, as above amended in ink in handwriting by the Court hereto 
attached, signed by the Court, and the Court has made a clean copy of the 


instruction No. 8 as amended as indicated and has attached it." 
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It will be a part of the record and the clerk is so instructed. 
Here it is, just as it was read by the Court. 

MR. EARNEST: Now that we are right at that point, may it show 
that even in its amended form we object to the instruction as given? 

THE COURT: Surely. 

684 MR. MEHLER: Likewise, that the plaintiff objects to the instruc- 
tion in any form? 

THE COURT: You may have an objectim to the instruction No. 8 
of the defendant as given by the Court. 

MR. MEHLER: In my understanding you stated that the plaintiff 
was travelling in a southerly direction. She was travelling in a northerly 
_, direction. 

THE COURT: Bear with me. That was my mistake.. 

All right. 

MR. MEHLER: IE Your Honor please, without limiting this what- 
soever to the other requests for instructions in any way, I want to empha- 
size plaintiff's prayer No. 3 as asking that that be given to the jury before 
it retires. 

THE COURT: The Court notes that request and the Court will not 
give that. The objection of the plaintiff's counsel to the Court's refusal 
to give it is noted. The objection is overruled. 

Is there anything else? 


MR. EARNEST: I think I have nothing else. 
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(In open court:) 

THE COURT: Ladies and gentlemen of the jury, counsel have 
approached the bench and have called to the Court's attention the following 
matters which the Court now calls to the jury's attention: 

685 Through inadvertence the Court stated in the course of the instruc- 
tions that the plaintiff was travelling southward at the time of the accident 
on the sidewalk in question. That was inaccurate. The fact is that the 
plaintiff was travelling or walking northward at the time of the accident. 

Also through inadvertence, the attention of the Court has been 
called to the fact that in stating the date of the accident and outlining the 
situation the Court stated the date to be March 8, 1957. That was through 
inadvertence. That was a mistake. The date of the accident was March 8, 
1955. 

In the course of the instructions, likewise in connection with the 
elements which the jury may consider in arriving at the accident or the 
amount of a verdict in the event it returns a verdict for the plaintiff, the 
Court made the following statement which was incorrect: "You may also 
consider any loss of income which you find plaintiff has sustained or will 
sustain in the future as a proximate result of any injury suffered by her 
as a proximate result of defendant's negligence, if such you find to have 
occurred.” 

Counsel for both plaintiff and defendant agree that there is no 


claim for loss of income made by ‘he plaintiff and you will therefore 
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disregard that portion of the instructions which the Court has just given 
you. 
Now, that concludes the alterations or amendments to the instruc- 


tions. 


686 The remainder of the instructions you will consider as given by 


the Court. 


You will now retire to deliberate. 


* * 
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QUESTION PRESENTED 


Whether the plaintiff was entitled to a verdict for per- 
sonal injuries sustained as a result of a fall on a public 
sidewalk caused by a dangerous and defective condition 
where there was uncontroverted evidence of the nature and 
the cause of the fall and a factual description of the dan- 
gerous condition that existed at the point where the fall 


occurred and where the dangerous condition consisted of 
eracks, inclines, a hole, and the tip of a sloped asphalt strip 
which had been laid three years before the accident as a 
‘“‘temporary emergency repair’’ of a dangerous condition. 





INDEX 


Counterstatement of the Case 


Summary of Argument 
Argument: 


I. The Court Properly Refused to Instruct the Jury 
to Confine Their Deliberations to the So-Called 
‘‘ Asphalt Repair’’ Portion of the Sidewalk .... 


A. The evidence clearly shows that the cause of 
the fall was not limited to the so-called 
‘‘asphalt repair’’ 

B. The appellant itself introduced evidence of 
the general condition of the sidewalk area .. 


C. The eases cited by the District are distin- 
guishable from and inapplicable to the case 


. The Charge Given by the Trial Court Correctly 
Stated the Law Referred to in Defendant’s In- 
struction No. 8 


.The Record Abundantly Supports the Causal 
Relationship Between the Defective Sidewalk 
and the Injury 
A. The evidence was compelling under the au- 

thorities 


B. The cases cited by the appellant are readily 
distinguishable 


C. The appellant waived its right to move for a 
directed verdict 


IV. Counsel’s Comments to the Jury Were Proper 
and Error, If Any, Was Cured 


A. As to Section 12-208 of the D. C. Code 
B. As to the testimony of the witness, Broaddus 


V. The Court Properly Allowed the Introduction 
in Evidence of Appellee’s Interrogatory No. 1 
(f) and Appellant’s Answer Thereto 


Conclusion 
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Mase, Exuiotr, Appellee. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This action was brought by Mabel Elliott, the plaintiff 
below, against the District of Columbia, the defendant 
below, to recover damages for personal injuries sustained 
on March 8, 1955 as the result of a fall on the sidewalk 
on the east side of and in the 900 block of 21st Street, 
N. W., just south of an intersecting alley. 
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She alleged in her complaint and proved at the trial 
that the fall was caused ‘‘by reason of a defective and 
dangerous condition then and there present in that the 
said sidewalk at the point of the said fall was cracked, 
raised, and otherwise rendered unsafe for pedestrian 
travel.’? She alleged and proved further that the danger- 
ous condition of the sidewalk was the result of the defend- 
ant’s negligence in failing to use reasonable care to keep 
the sidewalk where she fell in a reasonably safe condition. 
Although the defendant denied notice in its answer and 
pre-trial statement (Appellant’s App. 4 and 8, respec- 
tively), it finally conceded notice at the trial and had no 
alternative in view of the conclusive evidence elicited by 
plaintiff that the defective and dangerous condition had 
existed for about three years prior to the date of the fall. 


At the trial the plaintiff, married and 35 years of age, 
testified that she had not traveled the sidewalk area in 
question for about 2 to 3 years before the accident; that 
she was then in her fourth month of pregnancy; that 
she’ was walking at a normal gait at about the center of 
the sidewalk; that at the point where she fell, which she 
identified on the photographs submitted in evidence as 
Plaintiff’s Exhibits 1, 2, 3, and 4, the sidewalk was ‘‘in- 
clined and cracked, and all cracked around’’ and that 
there was ‘‘a big hole and a low place’’ there; that the 
place of her fall included part of the sidewalk beyond the 
tip of the blacktop adjoining which was the hole; and 
that her foot caught on ‘‘the incline or the raise in the 
sidewalk.’’ It was uncontroverted that the pavement was 
dry and that there was no ‘‘weather.’’ (Appellee’s App. 
3-8) 


In describing her fall the plaintiff testified that as she 
put her weight down upon her right foot at the point 
of and at the time of the fall she felt it ‘‘catch, slip, and 
twist.”’ The evidence showed that her injuries included 
a comminuted spiral fracture of the right leg, multiple 
contusions and bruises, permanent scar to the right leg, 





3 


and that more than two years after the accident she had 
undergone surgery for the removal of a plate and four 
screws that had been inserted within her leg at the time 
of the reduction of the fracture. Unusual mental suffering 
was also shown to have flowed from the fact of her preg- 
nancy. 


The plaintiff’s evidence was corroborated in all material 
respects by her witness, Gertrude May Wolfe, who was 
walking behind the plaintiff at a distance of about 18-20 
feet and who though she was not watching the plaintiff 
at the moment of the fall had seen her immediately before 
and immediately afterward. Both the witnesse Wolfe and 
another of plaintiff’s witnesses, Thomas H. Broaddus, 
(the latter of whom appeared on the scene minutes after 
the fall) were familiar with the condition of the sidewalk 
and testified as to the inclines, the slopes, the holes, and 
the gutter and identified the plaintiff’s photographs as 
depicting the condition of the sidewalk as it existed at 
the time of and as it had existed for a long period before 
the accident. These witnesses, each of whom had re- 
peatedly used the sidewalk area in the past, testified in 
the case of Wolfe that she managed to ‘‘step over or 
around’’ and in the case of Broaddus that he was forced 
to step ‘‘over’’ the defective condition that existed to 
avoid mishap. 


At the conclusion of the case and upon proper instruc- 
tions deliberately and carefully given by the Court the 
jury returned a verdict in favor of the plaintiff in the 
sum of $8,500.00 upon which judgment was entered on 
November 1, 1957. 


SUMMARY OF ARGUMENT 


The dangerous and defective condition of the sidewalk 
complained of was shown through evidence introduced by 
both sides to consist of inclines, cracks, a hole, a gutter, 
and raised concrete blocks into part of which there ex- 
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tended at the point of the fall the tip of a narrow asphalt 
strip laid three years before the accident by the appel- 
lant and called by its own witnesses a ‘‘temporary emer- 
gency repair’’ of a dangerous condition, 


It was likewise undisputed that the plaintiff fell at the 
point on the sidewalk where this dangerous condition 
existed. She testified that in placing her weight on her 
right foot at that point she felt it ‘‘catch, slip, and twist”’ 
and that her foot caught on ‘‘the incline or the raise in 
the sidewalk.’? From this evidence there was no room 
for speculation by the jury, the inference, indeed the 
direct evidence of the cause of the fall, being compelling. 
And this was something that the appellant recognized 
before the close of the appellee’s case in that through its 
counsel it admitted that it was required to put on a defense 
and waived any right it might have had to move for a 
directed verdict. 


There would have been prejudicial error had the Court 


not permitted the jury to consider the evidence that re- 
peated users of the sidewalk had been forced to avoid 
mishap by stepping over or around the dangerous condition 
as well as what evidence there was of the absence of mis- 
hap to other users of the sidewalk. 


The comments of appellee’s counsel to the jury ex- 
cepted to by appellant were not prejudicial in the first 
place and otherwise were either in rebuttal of the argn- 
ment of appellant’s own counsel or based upon instructions 
to which appellant made no objection. Further, the jury 
could not have been misled by these disputed comments 
in view of the curative admonishments given by the Court 
to the jury. 


The answer to the interrogatory which was admitted and 
to. which appellant also excepts was the appellant’s own 
doing in having itself furnished the very evidence before 
trial which it attempted to contradict at the time of the 
trial 
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ARGUMENT 
L 


THE COURT PROPERLY REFUSED TO INSTRUCT THE JURY TO 
CONFINE THEIR DELIBERATIONS TO THE SO-CALLED 
“BKRSPHALT REPAIR” PORTION OF THE SIDEWALE. 

A. The evidence clearly shows that the cause of the fall was 

not limited to the so-called “asphalt repair.” 


In its brief the appellant refers to a ‘‘horizontal as- 
phaltic repair’’ intended to compensate for the differences 
to which it admits in the elevation between the adjoining 
concrete blocks in the sidewalk area in question. Rather 
than ‘‘horizontal,’’ this asphalt ‘‘repair’’ would be better 
termed a lateral strip which extended at least half the 
width of the sidewalk. While one tip of the asphalt strip 
reached into the cracked, raised, and depressed portion 
of the sidewalk where the appellee fell, the asphalt was 
only a part of a generally dangerous and defective condi- 
tion that existed. 


In describing her fall the appellee mentioned the in- 
clines, the cracks, the holes and the low places, all of which 
were collective and indivisible parts of the whole condi- 
tion that caused her fall This is readily and graphically 
demonstrated by the photographs (Pl’s Exs. 1, 2, 3, and 
4) upon each of which the appellee identified the place 
of her fall with the mark ‘‘X’’, True, the appellee an- 
swered ‘‘Yes’’ to appellant’s question: ‘‘You were in the 
six feet that have asphalt repair, were you not?’’ But the 
fact premise of the question was inartful and misleading 
standing alone. Appellee meant and the undisputed evi- 
dence revealed that she came to rest after her fall at about 
the center of the sidewalk with her body straddling and 
perpendicular to the lateral asphalt strip. 


And this asphalt (called by the appellant’s own witnesses 
a ‘‘temporary emergency repair’? (Appellee’s App. 19, 
21, 22) was in itself dangerous and together with the 
eracks, the slopes, and the raised concrete blocks con- 
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tributed to the creation of the unsafe condition which 
brought about the appellee’s injuries. 


Hence, much more than the strip of asphalt was at 
issue and it follows that the appellant’s proposed instruc- 
tion would have ignored the evidence. 


B. The appellant itself introduced evidence of the general 
condition of the sidewalk area. 


It is contended by appellant that strenuous objection 
was made ‘‘to the testimony of witnesses regarding the 
condition of the entire sidewalk, including the testimony 
adduced from Officer Foulkes on cross-examination.’’ Such 
a statement must be motivated by afterthought since ex- 
cepting the cross-examination of Officer Foulkes the record 
is totally absent any such objection and no record refer- 
ence is cited in support of appellant’s statement. 


To the contrary, not only did the appellant fail to ob- 
ject to but it stipulated to the appellee’s photographs and 
introduced photographs of its own (D’s Exs. 1 and 2) 
without attempting to restrict their use despite the fact 
that they were identified as being pictures of the general 
sidewalk area. In addition, appellant examined appellee 
(Appellee’s App. 5-7) and interrogated its own witnesses 
concerning the general condition of the sidewalk area 
where the appellee fell. For example of the latter, in the 
direct examination of Officer Foulkes: 


“<Q. . . . Did you observe the condition of the 
sidewalk as it existed on the date in question, March 
8, 1955, in the place that you saw the plaintiff? 

“cA, Yes, sir. 

<Q. ... Can you tell us in your own words what 
that condition was? 

‘*A,. There had been a raised place in the sidewalk 
that had been patched with asphalt and it appeared 
to be flush at the top and bottom of the crack. It was 
quite—just tar placed across the sidewalk.’’ (Appel- 
lee’s App. 16) 


“3 





. 


After Officer Foulkes had identified defendant’s photo- 
graph the witness testified: 


**Q. Can you tell us what it is? 

‘‘A. This is the area where the lady fell, where the 
party was lying, I should say. 

“‘Q. All right, and I will ask you, Officer Foulkes, 
a@s you observe the photograph, if it depicts the 
condition that you observed on the date of plaintiff’s 
injury, the day you responded to the scene? 


‘‘A. Yes, sir.’’ 





(Appellee’s App. 15) 
And in his direct examination Officer Costello testified: 


‘*Q. I hand you a photograph which has been 
marked as Defendant’s Exhibit 1 in evidence and ask 
you if you can recognize what is shown in that photo- 
graph? 

‘A. Yes, I recognize the sidewalk. 


“‘Q. What area is depicted therein, Mr. Costello? 


‘A. That is the sidewalk, the east side of the side- 
walk on 21st Street between K and Pennsylvania 
Avenue, just north of the alley. 


‘‘Q. North or south of the alley? 
‘‘A. South of the alley. 


“‘Q. Now, I hand you another photograph which 
has been offered in evidence as Defendant’s Exhibit 2 
and ask you if you can recognize what is depicted in 
that photograph. 


‘‘A. This is the same picture, the same sidewalk 
only looking south. The first picture is looking north 


on the same sidewalk.”’ 
(Appellee’s App. 20) 


With reference to the cross-examination of Officer Foulkes 
the testimony to which appellant excepts went to impeach- 
ment. This officer on direct examination had identified 
Defendant’s Exhibit 1 as a photograph of the scene of the 
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accident and depicting the sidewalk condition there as 
he had observed it. Accordingly, it was proper to test 
the recollection of this witness covering matters that had 
been elicited from him on direct examination. Having 
failed to circumscribe Officer Foulkes’ testimony the 
appellant can hardly be heard now to complain that the 
appellee did not do so. (Appellee’s App. 15-18). 


C. The cases cited by the District are distinguishable from and 
inapplicable to the case at bar. 

In Fithian v. Degnon Contracting Co., 161 N.Y.S. 888, 
175 App. Div. 386, (1916), the disputed testimony referred 
to areas completely without the ‘‘spot’’ at which the 
plaintiff claumed she fell. Thus, one witness said that no 
complaint had been made as to ‘‘that particular spot’’ 
but that there had been complaints about other spots. 
Another witness was allowed to testify ‘‘in a general way 
about the planking around the place.’’ The Court in 
referring to this testimony said: 


‘The witness then went on to state, without giving any 
specification of time, that he made a complaint to the 
inspector about a@ board that was loose. This testi- 
mony evidently referred to a loose plank somewhere 
in the neighborhood, but not to the particular plank 
which the plaintiff claimed caused the accident.’’ 
(Emphasis supplied) 


It is obvious that in Fithian the evidence referred to areas 
unrelated to that which was claimed to be defective. 


Likewise in Petrelli v. City of New Haven, 116 Conn. 
144, 163 A. 759 (1933), the witnesses were examined with 
respect to the condition of the binding board (the claimed 
offending agency) at points other than those at which it 
had been testified the fall occurred. But even then the 
Court ruled that the trial court was correct in admitting 
evidence of the condition at the places where some witness 
had testified that the plaintiff fell. 
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Of even a less specific character was the controverted 
evidence in Miller, et al. v. Village of Mullan, 17 Idaho 28, 
104 P. 660 (1909). There the witness was permitted to 
testify as follows: 


**Q. I will ask you to state . . . whether or not it 
was a common knowledge in that vicinity of the bad 
condition of the sidewalk in that place in that vicinity. 


‘A. I have heard rumor as to the condition of the 
sidewalk.’’ 


Cross-examination revealed further the indefiniteness of 
the testimony by showing that it referred ‘‘to the sidewalk 
generally in that vicinity and that the rumor could not be 
attributed to any particular person or persons or spot 
of the walk nor to any specific times or dates.’? While 
evidence of such a vague character may be improper, the 
Court still held it might be admissible were the plaintiff 
seeking to recover upon the ground of a general bad 
condition and in support of which the Court cited Durham 
v. Spokane, 27 Wash. 615, 68 Pac. 384, holding: 


‘| . . The gravamen of the allegation is that the 
general bad and unsafe condition of the sidewalk at 
the place where the injury occurred, and not any 
perticnlar hole therein, was the cause of the injury; 
... This being true, the particular hole the 
respondent stepped into is not material. If the side- 
walk at the place where the injury occurred was 
old, rotten, full of holes, and out of repair, and 
dangerous generally, and had been so for a period 
of four months prior thereto, and such condition was 
the cause of the injury, it can make no difference as 
to the city’s liability therefor whether the injured 
person stepped into an existing hole, on a hole made 
by her at the time of the injury, or, if she did step 
into an existing hole, whether that particular hole had 
existed for a long or a short period of time. . . .”’ 


Nor is Boswell v. The District of Columbia, 21 D.C. 526, 
apposite. As Mr. Justice Cox observed in a bit of obiter 
dictum that was perhaps ‘‘peculiarly a case in which the 
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exact nature of the accident should be ascertained.’’ For 
there the question of the right of the District to in- 
demnification against the gas company was critically 
dependent upon whether the gas box for which the gas 
company was responsible, or the pavement for which the 
District was responsible, was the cause of the fall. But 
no question of joint liability, contribution or indemnifica- 
tion is present in the instant case. Further, Boswell does 
not stand for the doctrine asserted by the District in that 
the remand turned upon the inconsistent instructions given 
by the trial court, an issue not framed in this appeal. 


The appellee alleged and proved that she ‘‘was caused 
to fall by reason of a defective and dangerous condition 
then and there present in that the said sidewalk at the 
point of the said fall was cracked, raised, and otherwise 
rendered unsafe for pedestrian travel.’? There was no 
single crack, no single rise, and no single segment of the 
asphalt patch specified by appellee and this could not be 
done because as said hereinbefore the defective condition 


which caused the appellee to fall was a general condition 
made up of a number of defects which included but in 
nowise was limited to the asphalt strip. 


The jury could not have been misled since the testimony, 
the photographs, indeed all of the evidence was narrowed 
to the particular area of the sidewalk where the appellee 
fell. At no time did the jury have before it any other 
part of the sidewalk. Accordingly, it would have been 
prejudicial error for the Court to have instructed the jury 
in the manner proposed by the appellant. 


IL 


THE CHARGE GIVEN BY THE TRIAL COURT CORRECTLY 
STATED THE LAW REFERRED TO IN DEFENDANT'S IN- 
STRUCTION NO. 8. 

None of the authorities cited by appellant may be said 
to be precedent for the specific language contained in 
defendant’s instruction No. 8. All of the cases so cited 
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involved merely questions of the admissibility of evidence 
of continued use of the alleged responsible agency to 
show its condition at the time of the injury complained of. 
They did not, however, involve an instruction on the 
subject. Further, Quinlan v. City of Utica, 74 N. Y. 608, 
while reported below at 11 Hun. 217 was a cause ‘“‘not 
reported in full’’ and without opinion at 74 N. Y. 603. 

Appellee does not quarrel with the admissibility of such 
evidence provided the foundation is first laid to show that 
the evidence relates to the same or substantially the same 
condition that existed when the accident occurred. But 
appellee does quarrel with the idea that such evidence is 
conclusive as the appellant’s instruction would indicate. 
The instruction given by the trial court properly laid the 
matter before the jury for its consideration in reaching a 
determination as to whether the appellant had exercised 
reasonable care in maintaining the sidewalk and whether 
that sidewalk was in a dangerous condition. 

Little else can be said about appellant’s attempted dis- 
tinction between its proffered instruction and the one 
given by the Court other than that it amounts to nothing 
more than a play on words. By itself the Court’s charge 
adequately and fully stated the law in a way clearly under- 
standable by the jury. Read with the Court’s charge as 
@ whole, the disputed instruction was an eminently fair 
and substantial statement of the law. 

It is stated by appellant that the only evidence adduced 
during the trial ‘‘savoring’’ of accident or injury to the 
users of the sidewalk where the appellee fell was the 
testimony of the witness, Wolfe. Yet earlier in its brief 
the appellant at page 19 of its brief mentions also the 
testimony of the witness Broaddus who testified to the 
same effect as Wolfe. Pertinent it is in this connection 
to note that Wolfe said more than that attributed to her 
by appellant. She testified in referring to the point of 
appellee’s fall: ‘‘I stepped over it. I knew it was there, 
and I managed to step over it,’’ and later in her testi- 
mony that ‘‘I knew it (defective condition) was there’’ 
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and that she had ‘‘stepped over it or around it.’’ 
(Appellee’s App. 12.) 

Under these circumstances the jury was entitled to 
consider along with the negative evidence of absence of 
mishap the positive evidence that users of the sidewalk 
area were forced to avoid mishap by stepping over or 
around the defective condition. Phelps, et al. v. Winona 
& St. P. Ry. Co., 37 Minn. 487, 35 N. W. 273, holding that 
evidence of the difficulties experienced by other travelers 
in making the crossing was competent to show the unsafe 
condition of the highway; and Ft. Worth and Denver City 
Ry. Co. v. Looney, et al., — Tex. —, 241 8S. W. 2d 322, hold- 
ing admissible for the same purpose testimony concern- 
ing near accidents at or near the crossing at which the 
accident occurred. See also: Locke, Incorporated v. Son- 
nenleiter, 208 Md. 443, 118 A. 2d 509; and Mansfield Coal 
& Coke Co. v. McEnery, 91 Pa. 185. 


OL 


THE RECORD ABUNDANTLY SUPPORTS THE CAUSAL RELA- 
TIONSHIP BETWEEN THE DEFECTIVE SIDEWALE AND THE 
INJURY. 


A. The evidence was compelling under the authorities. 


The appellant argues that ‘‘neither the appellee nor any 
other witness was able to say that the alleged defective 
sidewalk caused her to fall.’? What the appellant 
apparently asks for is a minuteness of proof that goes far 
beyond reason and certainly far beyond that required 
by the authorities. 

The testimony of the appellee quoted by the appellant 
at pages 26-29 of its brief is, of course, chosen from 
context and to be understood must be read with the other 
parts of the appellee’s testimony. When this is done we 
find that the appellee testified that the sidewalk in 
question in the direction she was walking was on a down- 
grade that was ‘‘quite steep’’; that she was walking at 
a normal gait at about the center of the sidewalk; that at 
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the point where she fell, which she identified with the mark 
‘‘X’’ on the photographs, the sidewalk ‘‘was inclined and 
cracked and all cracked around’’ and that there was ‘‘a 
big hole and a low place’’ there; that there was ‘‘no 
weather, no rain or snow’’; that the place of her fall in- 
cluded part of the sidewalk beyond the tip of the ‘‘black- 
top’’ adjoining which was the hole; and specifically, that 
her foot caught on ‘‘the incline or the maise in the side- 
walk.’? (Appellee’s App. 3-8). 

Corroboration of the most convineing sort was given by 
appellee’s witness, Wolfe, who stated that she was walking 
behind the appellee at a distance of about 18-20 feet; that 
they were walking at a normal gait in the center of the 
sidewalk; that although she did not see the appellee at the 
second of her fall she heard the thud and saw the appellee 
immediately after the fall; that the pavement was per- 
fectly dry; that at the point of the appellee’s fall the 
pavement was broken and there was ‘‘quite a little gutter 
. . . and just joining that ... there had been some 
broken rock and tar put’’; and upon identifying one of 
appellee’s photographs (Pl’s Ex. 3) she pointed out the 
gutter and described the broken rock and tar as being 
‘‘right at the edge (of the gutter) as though dumped there 
and never been properly spread out or never been 
finished.’? (Appellee’s App. 8-12). 

Appellee’s witness, Broaddus, identified the same 
exhibit and testified as to the cracks and the slopes that 
were at the point where he found the appellee on the side- 
walk after her fall. (Appellee’s App. 12, 13). 

Strikingly similar to the case here under review was 
Brady et al. v. City of Philadelphia, 156 Pa. Super. 607, 
41 A. 2d 355 (1945). There the defendants contended, as 
the appellant does in its brief, a failure to establish that 
the defendant’s negligence was the proximate cause of the 
plaintiff’s injuries. In rejecting this Bisease the 
Court stated: 


*““To sustain the contention that plaintifis « did not 
prove their negligence to be the proximate cause of 
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her injuries, appellants rely principally upon (cases 
cited). These cases are readily distinguishable from 
the present appeal. They are illustrations of the 
application of the principle that where several condi- 
tions, for only one of which defendant is responsible, 
may have caused an accident, there can be mo recovery 
in the absence of evidence reasonably tending to show 
that the actual cause was the one me defendant’s 
control. Here, the testimony presents no plausible 
explanation of plaintiff’s fall as an alternative to the 
compe. inference that she was precipitated to the 
lal y stepping unaware upon a loose brick. 
Proximate cause as well as negligence, may be estab- 
lished by circumstantial evidence. From testimony 
of the wee of a fall and a factual description of 
the location and condition of the area in which the fall 
occurred a jury may properly determine that the fall 
was caused by a dated ¢ im the area. A fact deductible 
from facts and conditions directly proved is neither 


speculative nor conjectural.’? (Emphasis supplied) 


Evidence almost identical to that given by the appellee 
was sufficient in Breskin v. 535 Fifth Avenue, 381 Pa. 461, 
113 A. 2d 316 (1955), where the plaintiff, although unable 
to say what caused her foot to be caught, testified that 
upon examining the sidewalk after her fall she determined 
that a triangular break at the point of occurrence was the 
cause. In commenting upon this testimony, the Court said: 


‘“Itis true . . . that at some points in her testimony 
she did not fix with exactitude the cause of her fall 
or the exact spot but her testimony did permit a 
a of the foregoing (that the defective condition 
the fall), and the matter was for the jury to 
aptermnina, 7? (Emphasis supplied) 


In referring to the impossibility of proving the cause of 

a sidewalk fall with the microscopic detail demanded by 

the District, the Court in Barker v. Kroger Grocery ¢ 

Baking Co., 107 F. 2d 530 (C.C.A. 7 1989), reasoned as 
follows: 

| “The evidence discloses that it was dark when the 

accident occurred, and that appellee was injured by 
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stepping into some hole or crack in the cement part 
of the sidewalk, and was thereby caused to fall into 
the crossing. It is obvious that her injury was caused 
by the defective pavement which in turn was caused 
by the passing of the trucks over this pavement. It 
is urged by appellant that it was necessary for 
appellee to prove the particular defect which caused 
her to fall and to establish the identity of the par- 
ticular truck or trucks which caused that particular 
defect. We think it is not necessary to determine 
these facts with such particularity for we think the 
principle of joint tort feasors apples. When, as here, 
damage through negligence is established, as well as 
the fact of non-contributory negligence, it would seem 
to us to be a travesty upon justice to say that there 
can be no recovery because appellee was unable to 
show the particular defect which caused her injury 
and the particular truck which caused the defect. ...’’ 


‘‘| . . Under these circumstances, we think that 
apport: was not required to show what particular 
defect in the pavement caused her injury and what 
particular truck caused the defect. It would be im- 
possible to establich such facts and we cannot believe 
that the injury here sustained should be classified as 
one of damnum absque injuria.’? 


‘¢ Judgment affrmed.’? (Emphasis supplied) 


For some other cases holding it a jury question where 
there is testimony of the nature of the fall and a factual 
description of the condition of the area in which the fall 
occurred, see: Wright v. A.J.M. Holding Co., 130 N. J. 
Law 239, 32 A. 2d 503 (1943), where the plaintiff testified 
that she fell on the sidewalk at the point of a depression 
but where there was conflicting evidence tending to show 
that the plaintiff did not fall in the depression nor near 
it but slipped and fell because of snow and ice; and 
Frazier v. City of Ptttsburgh, 142 Pa. Super. 88, 15 A. 2d 
499, where the plaintiff testified that while walking on 
the sidewalk she ‘‘stepped on something’’ and fell after 
which she saw and felt a number of bricks lying about 
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the pavement; and Blaine v. United States, 102 F. Supp. 
161, where the plaintiff ‘‘had only a vague recollection of 
details’? but testified that while hurrying to catch a train 
she caught her foot in a hole in the pavement and fell; 
and Silberman v. Dubin, 155 Pa. Super. 3, 36 A. 2d 854, 
where the witness testified that at the section of the 
concrete walk where he found the fallen plaintiff there 
were ‘‘ridges’’ or ‘‘chunks’’ of ice that ‘‘covered that 
section of the sidewalk as well as the adjoining sections.’’ 

Abundant evidence then there was to support the jury 
verdict in favor of the appellee. As this Court said in 
Philadelphia Co. v. Securities and Exchange Com’n, 85 
U.S. App. D. C. 327, 177 F. 2d 720: 


‘‘Even where the evidence is such that fair-minded 
men may draw different inferences (which would be 
stating the appellee’s case in a light most favorable 
to the appellant) a measure of speculation and con- 
jecture is required on the part of those whose duty it 
is to settle the dispute by choosing what seems to them 
to be the most reasonable inference.’’ 


B. The cases cited by the appellant are readily distinguishable. 


In Lewis v. Washington Ry. and Electric Co., 52 App. 
D. C. 248, there was evidence of the nature of the fall but 
there was no factual description whatsoever of the condi- 
tion, of the step which it was alleged had caused the fall. 
Therefore, one of the two essential elements required was 


Both Freund v. Hyman, et al., 337 Pa. 35, 103 A. 2d 658, 
in which there was no evidence of notice of the defect and 
Harrison, et al. v. City of Pittsburgh, et al., 353 Pa. 22, 
44. A. 2d 273, in which the elevation complained of was 
in the judgment of the Court of such a slight and trivial 
nature as not to constitute negligence, were decided on 
the authority of Davis v. Potter, et al., 340 Pa. 485, 17 A. 
24 338. Amd Davis is plainly distinguishable for there 
the sidewalk was covered with snow and ice and not only 
did the plaintiff’s testimony negate a ‘‘stumble’”’ or a 
eatch or a twist such as happened to the appellee but was 
to the effect that she slipped from which it was apparent 
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that it was the snow and ice and not the elevation which 
caused the fall. Probably persuasive to the Court in 
Davis was the fact that as the Court said: 


‘‘The alleged defect was so trifling that it did not 
rigid liability upon either the property owners or 


the city.” 


In appellee’s case the pavement was dry, the evidence 
was clear that the defective sidewalk was the cause of her 
fall, and the defect was a serious hazard. 


C. The appellant waived its right to move for a 
directed verdict. 


During the course of the appellee’s case and just prior 
to its close the following colloquies occurred between the 
Court and counsel: 


‘“‘Mr. Mehler : 


‘‘If Your Honor please, I have two further matters 
that will just take a moment. 


‘‘The Corporaton Counsel had his pictures identified 
by the plaintiff yesterday in her testimony, and 
to have all pictures before the jury before the chose 
of our case, I will myself undertake to offer into 
evidence as part of the plaintiff’s case Defendant’s 
Exhibits Nos. 1 and 2. 

‘‘Do you have any objection? 
‘‘Mr. Earnest: 


“I certainly do, sir. I will retain that exclusive 
right to myself, stating to the Court that we are 
required to put on a de ense. These pictures will be 
put in evidence. 

‘<The Court: 

‘‘On the basis of the assurance given by counsel 
for the defendant that the photographs marked 
Defendant’s Exhibits 1 and 2 will be introduced, 
offered, by counsel for the defendant, the Court will 
sustain the objection to the offer of said photographs 
by the plaintiff at this af 7? (Appellee’s App. 14, 
15). (Emphasis supplied 
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Thus through its own counsel the appellant admitted 
that the appellee had made out a prima facie case and 
foreswore the right to move for a directed verdict. 


Iv. 


COUNSEL’S COMMENTS TO THE JURY WERE PROPER AND 
ERROR, IF ANY. WAS CURED. 


A. As to Section 12-208 of the D. C. Code. 


At no time did the appellant object to the inclusion in 
the Court’s charge of the provisions of D. C. Code, Sec. 
12-208, pertaining to the notice requirements of a claim 
against the District of Columbia. As a matter of fact the 
Court took considerable pains beforehand to advise 
counsel on both sides that it intended to charge the jury 
in respect of this section. (Appellee’s App. 24). Indeed, 
appellant’s own counsel in his closing argument referred 
to this section in detail and thus invited im rebuttal the 
comments of appellee’s counsel of which appellant com- 
plains. In this respect, counsel said: 

“Tf you . . . want to file an action against us for 
a sustained because you fell on the . . . side- 

. you can’t say you fell on this street or that 
heey "You have to tell us where it is, the very thing 
you are talking about, because if you don’t, first of 
all you haven’t shown us the very basic requirements 
that the statute refers to which the Court will tell you 
about a little later on, notice as to time, place, cause 
and circumstances; and, secondly, in a claim 
without saying this act of n eghigence aaaeell my 
injary you are just saying, ol got hurt and I want 
pa ). It’s not quite that eae 72 (Appellee’s 


Hisewhere, the appellant’s witness, Avallone, testified 
that he had made an investigation of the claim after he 
‘‘received a letter from the attorney.’’ And at another 
juncture in his testimony he stated that he went to the 
area depicted in the photograph shown him (D’s Ex. 2) 
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because he ‘‘received a letter from the attorney.’’ 
(Appellee’s App. 23). As a result of this testimony there 
was before the jury an unexplained letter from which it is 
likely in the climate of the trial that the jury would draw 
an unfavorable inference. This inference was aggravated 
by appellant’s counsel who in his closing argument made 
the implication that the appellee was claim conscious. 
Accordingly, appellee’s counsel found it necessary to tell 
the jury why the letter had been written at the time 
it was. 


It is plain, therefore, that there was not only evidence 
but also argument of appellant’s counsel which laid the 
basis for the remarks of appellee’s counsel concerning 
the jurisdictional statute. Further, there was no objection 
made by appellant at the time the remarks of appellee’s 
counsel were made. 


In any event, the jury could not have been misled in 
view of the Court’s admonishment that: 


‘¢. . . the Court will instruct the jury that statements 
made by counsel in arguments are not to be con- 
sidered as evidence, not to be taken as evidence and 
are not to be taken as substitution or supplementation 
of the jury’s determination of the facts. 

‘“‘The Court will instruct the jury, as it is customary 
for the Court to do, that ar ts by counsel are not 
evidence but are made for the purpose of ereiocstiee 
on both sides to assist the jury in analyzing a 
evaluating the evidence in order that the jury may 
reach a conclusion. 

‘“The jury will consider the evidence and not the state- 
a of counsel as evidence.’’ (Appellant’s App. 32, 


B. As to the testimony of the witness, Broaddus. 


If it was prejudicial for the appellee’s counsel to 
comment upon the hole that existed at the place of the 
appellee’s fall (which was there to be seen by a glance 











20 


at appellee’s photographs), then this error was cured by 
appellant’s counsel who in his argument to the jury com- 
mented upon the same matter that he now finds objection- 
able.’ Appellant’s counsel went so far as to paraphrase 
the very testimony of the witness, Broaddus, to which he 
says the appellee’s counsel should not have referred. Thus, 
appellant’s counsel stated to the jury in mentioning 
Broaddus : 


‘‘Mr. Mehler, in his og to you, made the 
remark concerning the fact Miss Wolfe and Mr. 
Broaddus, when they would get to this place in the 
sidewalk always took some measure to get over or 
around it. 


‘“‘Mr. Broaddus did say when it was full of water he 
walked around.’’ 
“‘He seemed to have no difficulty. That is the gentle- 


man who ate at the Park Lane Drug Store, who worked 
in the market, who walked south to get to the place 


he ate every day, who walked north to get back to his 
place of employment. 

‘‘He walked over the black asphalt unless it was full 
of water. Then he walked around.’’ (Appellee’s 
App. 24). 


Even without such statements by appellant’s counsel 
the error, if any, was hardly prejudicial and in any event 
was cured by the admonishment of the Court quoted above. 


Vv. 


THE COURT PROPERLY ALLOWED THE INTRODUCTION IN 
EVIDENCE OF APPELLEE’S INTERROGATORY NO. 1 (£) AND 
APPELLANT'S ANSWER THERETO. 

Appellee through her counsel expressed astonishment 
at the trial and she does again on this appeal that the 
appellant would bring to the attention of the Court a 
matter which it seems would be cause for censure. In 
this connection, appellant conveniently failed to print as 
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a part of its separate appendix the preamble to these 
interrogatories reading : 


‘‘The following interrogatories are propounded to the 
defendant, District of Columbia, and are to be 
answered under oath by any of the representatives of 
defendant competent to testify in its behalf who know 
the facts about which inquiry is made: 


‘1. With respect to the sidewalk on the east side of 
the 900 block of 21st Street, N. W. in the District of 
Columbia, specifically that part of said sidewalk at 
or near a tree adjoiming said sidewalk just south of 
an alley being the sidewalk area described in the 
complaint in this cause and in the report of the 
Metropolitan Police Department filed by Pvt. Ward C. 
Foulkes of No. 3 Precinct on or about March 8, 1955, 
please state the following: 


‘‘(f) The measurements of said sidewalk together 
with any measurements taken of any cracks, separa- 
tions, inclines, or slopes thereon as such existed on or 
about March 8, 1955.’? (Appellee’s App. 1, 2). 


Nor does appellant tell this Court that the sworn answers 
including the one in question were given by ‘‘Emmett J. 
Motley, Inspector of Claims, D. C.,’? who in turn was 
identified by the witness, Avallone, as his superior. 
(Appellee’s App. 23, 24). Wiat we have here then is the 
appellant answering the interrogatory under oath by its 
Inspector of Claims who was represented to be ‘‘com- 
petent to testify in its behalf’’ and as having knowledge 
of ‘‘the facts about which inquiry is made,’’ stating that 
no measurements were taken on or about the time referred 
to. Later, we have the Assistant Inspector of Claims 
taking the stand at the trial and testifying to the measure- 
ments that he took and which the appellant through its 
own evidence showed were those which existed on the date 
of the accident. 


On the specious and untenable ground that Avallone was 
not signatory to such answer the appellant would argue 
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that the answer did not serve ‘‘to rebut, impeach, or in 
any way affect the testimony of the witness, Avallone.’’ 
To avoid the implications of the situation the appellant has 
the temerity to ask that this Court presume that the 
witness, Avallone, was not ‘‘aware of the existence”? of 
the answer given by his immediate superior. 


Appellee does not believe that the Federal rules were 
meant to be so easily evaded. Certainly the rules were 
not intended in providing for pre-trial discovery to allow 
for this type of evasion by the simple expedient of having 
a representative of a corporate defendant give one answer 
an discovery and afterwards calling another representative 
of the same corporation to testify to a contradictory 
answer, particularly when by answering the interrogatory 
the corporation represents that the person signing is 
‘‘competent to testify in its behalf’? and has knowledge 
of ‘‘the facts about which inquiry is made.’’ 


Appellant further argues that the answer to the inter- 
rogatory and the testimony of the witness were not in- 
consistent because the measurements were made 93 days 
after March 8, 1955 and therefore not on or about that 
time. But this argument is baseless. In the same breath 
the appellant claims that the measurements were still 
admissible on the ground that the condition of the side- 
walk area at the time the measurements were taken- was 
the same that existed on the date referred to in the 
interrogatory. And this was the very thrust of the 
question which asked for the measurements as they 
‘cexisted’’ and not necessarily when they were taken. 


Of determining significance is the fact that Avallone 
was called by the appellant as its last witness and the 
photographs which appellant says were taken at the time 
the measurements were made had been identified before 
Avallone took the stand. From this alone it is apparent 
that the appellant knew when the interrogatories were 
answered and at the time of the trial that it was prepared 
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to show that the condition of the sidewalk was the same 
on both dates. In the face of this the appellant argues 
that the answer to the interrogatory was not proper 
rebuttal to the testimony of Avallone. 


Under these circumstances, it seems unnecessary to say 
more in reply to the appellant’s conclusion that the trial 
court completely failed to fulfill its responsibility. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that the judgment should be affirmed. 


Ricnarp A. MEBLER 
Grorce J. GoLDsBOROUGH, JR. 
Bryson N. Scorr 

Attorneys for Appellee. 
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APPENDIX FOR APPELLEE 


Interrogatories Propounded to the Defendant, 
District of Columbia 


To: JoHn A. Earnest 
Assistant Corporation Counsel, D. C. 
District Building 
Washington, D. C. 
Attorney for Defendant 


The following interrogatories are propounded to the 
defendant, District of Columbia, and are to be answered 
under oath by any of the representatives of defendant 
competent to testify in its behalf who know the facts about 
which inquiry is made: 


1. With respect to the sidewalk on the east side of the 
900 block of 21st Street, N. W. in the District of Columbia, 
specifically that part of said sidewalk at or near a tree 
adjoining said sidewalk just south of an alley being the 
sidewalk area described in the complaint in this cause and 
in the report of the Metropolitan Police Department filed 
by Pvt. Ward C. Foulkes of No. 3 Precinct on or about 
March 8, 1955, please state the following: 


a) The date the said sidewalk was initially laid. 
b) The date when said sidewalk was last re-laid. 


c) The dates together with a full description and exact 
location of all repairs made to said sidewalk during the 
period January 1, 1950 to January 1, 1956. 


d) The condition of said sidewalk as it existed on or 
about March 8, 1955 and the period of time during which 
said condition was known to the defendant. 


e) The names and addresses of the persons performing 
or responsible for the repairs referred to in 1 (c) above. 
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f) The measurements of said sidewalk together with 
any measurements taken of any cracks, separations, in- 
clines, or slopes thereon as such existed.on or about March 
8, 1955. 


Answers to Plaintiff's Interrogatories 


(£f) No measurements taken on or about time referred to 


/s/ Emuettr J. Mottey 
Emmett J. Motley 
Inspector of Claims, D.C. 
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EXCERPTS FROM TRANSCRIPT OF TESTIMONY 
139 Mabel Elliott 


was called as a witness on behalf of the plaintiff and, 
having been first duly sworn, was examined and testified 
as follows: 
2s e ? * e * * * * * 
Direct Examination 
By Mr. Mehler: 


144 Mrs. Elliott, can you tell me as you walked then 

north from Pennsylvania Avenue to K Street, is the 
sidewalk in that block level? A. No, itis down. It is down. 
It is quite a grade. 

Q. Is it an incline? A. Yes, it is. 

Q. And how would you describe that incline? Would you 
characterize it? A. You mean as you walk down? Well, in 
walking down— 

Q. Is it steep or slight? A. Quite steep. 

Q. And as you walked north then in that direction in 
which you were proceeding would you be walking down or 
up the incline? A. Down. 

& & * * we bd * * * * 

146 Q. And about what pace were you walking? A. 
Well, I would say a normal gait. 

e 2 ? * * * * *® cd * 

147 Q. And with respect to the edges of the sidewalk, 
Mrs. Elliott, can you state where you were walking? 

A. About the center of the sidewalk? 

* s * * s 2 e s th * 

148 Q. Did you have an opportunity after you fell to 
notice or to observe the condition of the sidewalk at 

the point where you did fall? A. Yes, I did. 

Q. Would you describe for His Honor and the jury the 
condition of the sidewalk at that point? A. Well, it was 
inclined and cracked and all cracked around. 
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149 Q. Mrs. Elliott, I am going to show you what has 
been marked for identification as Plaintiff’s Exhibit 

No. 1 and ask you if you can identify it. 

2 2s = * ? . e * ? 

A. It is a picture of the sidewalk where I fell. 

Q. And I am going to show you what has been marked 
by the Clerk for identification as Plaintiff’s Exhibit No. 
2 and ask you if you can identify that. 

150 A. It’s a picture of the sidewalk where I fell and 
broke my leg. 

Q. And I will show you now what has been marked for 
identification as Plaintiff’s Exhibit 3, Mrs. Elliott, and ask 
you if you can identify that. 
bad 5 s 2 e * e * e e 

A. It is also a picture of the sidewalk where I fell. 

Q. I now hand you what has been marked for identifica- 
tion as Plaintiff’s Exhibit No. 4, Mrs. Elliott, and ask you 
if you can identify that. 

s * 2 ° e 2 e s & 

A. It’s a picture of the sidewalk where I fell and broke 
my leg. 

& * sd * * * e * td e 
151 Q. Mrs. Elliott, I am going to show you now 

Plaintiff’s Exhibit 1 in evidence and ask you if 
you can, with this pen, to place an X at the point on this 
picture where you fell. You may study the picture and 
then mark it with an X. 


(The witness marked on the photograph.) 


I will show you now, Plaintiff’s Exhibit 2 in evidence and 
ask you to again mark with an X the point at which you fell. 


(The witness marked on a photograph.) 


I will show you Plaintiff’s Exhibit 3 in evidence and 
ask you to do the same. 
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(The witness marked on the photograph.) 


Is the ink taking all right on that, Mrs. Elliott? A. Not 
too well, no. 

Q. As well as you can, again, now, will you please mark 
where you fell on Plaintiff’s Exhibit 4 in evidence. 


(The witness marked on the photograph.) 
& s ® * * * * * 


152 (Photographs were passed to the jury.) 
& * * * * * * * * sd 
163 Q. Mrs. Elliott, what was the condition of the 
weather on March 8, 1955, at the time that you fell? 
A. Well, it was quite cold but no weather, no rain or snow. 
* * a * & * * * we * 
Cross-Examination 
By Mr. Earnest: 


171 Q. When you say that you were in about the center 
of the sidewalk as you proceeded north on 21st 
street, that is the place that you have identified in these 
several photographs, is it not? A. That is correct. 
we e ae = * * * * & * 
172 Q. Now, then, I want to hand you, Mrs. Elliott, 
plaintiff’s exhibit 3. Will you hold that so that you 
can see it but also so that the jury can see a little bit of it. 
Now that represents the place of your fall? A. Yes. 
Q. And that is there at the approximate center of this 
12-foot sidewalk that you talk about, right? A. Right. 
* e * * * * * % 


180 Q. My question is simply, did any part of the 
public sidewalk at the situs of your injury, the 
place where you fell have anything to do with your injury 
other than the part that had some black repair material 
present thereat? A. Well, I said it might have been right 
in here, 
Q. Answer my question one way or the other and then 
explain it if you will, please. I am not trying to push 
you into a corner. You can explain it but answer my 
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question. You have a 12-foot sidewalk according to your 
recollection. 


* * * * * * * * & * 


Q. You can answer this question, yes or no, and 
then explain it any way you care to but I would 
like an answer at this point. A. I could not say I was 
altogether at the black top because there is a big hole and 
a low place here, right in here. 
Q. At the point where the ‘‘X’’ appears? A. Yes, there 
is a little crack in there. 
Q. Were you on that? A. I said I could not say exactly 
the'spot. I said it is in this area right here. 
Q. I am going to ask you once more then, so that I 
understand you. 
You have marked an X on these four photographs which, 
as you recall, is the place that you occupied on the side- 
walk at the time you fell, is that right? A. That is right. 


198 Q. You have said that an incline and a crack— 


A. That is right. 
Q. —caused your injury or fall that resulted in the 
injury. 


A. Yes, 

Q. Now, you have told us further that the incline that 

you referred to was some asphalt material that had been 
placed in the sidewalk and which occupied a part of 

199 the sidewalk at the time you fell. Did you not tell 
us that? A. Yes. 

Q. And that all of that entire asphalt repair material 
commenced at about the middle of the sidewalk and went 
toward the abutting property. You told us that, did you 
not? A. That is right. 


200 Q. * * * So that the incline you speak of is the re- 
pair material which existed from the center of the 
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sidewalk going toward the private property? A. That is 
right, and adjoining the blacktop in the center is the hole. 


* a * * * * * * * b 


Q. The crack that was the other part of the cause of 
your fall, can you tell us where it was, Mrs. Hlliott? <A. 
Yes. 

Q. Look at your photographs if you do not recall it. 
Just tell us, if you know. A. By the center of, adjoining 
the blacktop on the other side. 


Q. You are including part of the sidewalk be- 
yond the approximate centerline of the sidewalk? A. 
Yes. 
Q. And beyond the edge of the asphalt repair material? 
A. That is right. 


Redirect Examination 
By Mr. Mehler: 


223 Q. Mrs. Elliott, showing you Plaintiff’s Exhibit 
No. 1, where you placed the X is the point at which 

you fell, is that correct? A. Yes. 

Q. Your testimony was that with respect to Plaintiff’s 
Exhibit 2— A. That is right. 

Q. —you placed the X at the point about which you fell? 
A. About, yes. 

Q. On Plaintiff’s Exhibit 3 you placed the X at the 
point about which you fell? A. Right. 

Q. On Plaintiff’s Exhibit 4 you placed the X on that 
picture at the point at which you fell? A. Yes. 

Q. That was the condition of the sidewalk as it existed 
at that time so far as these pictures show? A. Yes. 











Recross Examination 
By Mr. Earnest: 


226 Q. I refer again to the deposition, page 16 of that 
deposition. I ask you if you recall these questions 
and answers, beginning at line 17: 
s * * e * a ® & & * 
228 **Question: Now, tell us exactly what happened 
at that point. 
‘¢Answer: Well, my foot caught and I slipped back and 
twisted my leg and I went down. 
**Question: Now you are stepping forward with your 
right foot. 
‘Answer: That is right. 
**Question: As you put the weight on the right foot, 
your foot caught and something, you say— 
‘*Answer: I caught and snapped. 
*‘Question: And then it snapped? 
‘‘Answer: Yes, and twisted. 
‘‘Question: And then you fell? 
‘“*Answer: Yes.’’ 


Continuing on page 18: 


‘“‘Question: What did it catch on? 
‘¢Answer: Well, the incline or the raise in the sidewalk. 


233 Gertrude May Wolfe 


was called as a witness by counsel for the Plaintiff and, 
having been first duly sworn was examined and testified 


as follows: 
& s & * e . e s e s 
Direct Examination 


By Mr. Mehler: 


Q. And, Miss Wolfe, would you mind telling us your 
age for the jury? A. I was 62 April 16. 
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235 Q. Now, Miss Wolfe, did you happen to be crossing 
that sidewalk area on 21st Street between Penn- 
sylvania and K on March 8, 1955? <A. Yes. 

236 Q. And did anything unusual occur? A. Yes. I 
was walking. I went to the bank, got off the car at 

20th street and went to the bank and as I was walking up 
between 20th and 21st, I saw a young woman coming down 
the street, coming down Pennsylvania Avenue. We were 
facing each other on the same side of the street. But she 
had crossed 21st street right by the Park Lane Pharmacy 
and started down the pavement there just a little ahead 
of me, about 18 or 20 feet ahead of me. We were both 
walking just a reasonable pace, probably each of us about 
the same gait. 

Q. Now you were walking behind this woman, were you? 
A. I was walking behind this woman. 

Q. About how far behind if you can estimate? A. About 
18 or 20 feet, not more than 20 feet. 

Q. And what was your gait? Was it normal, you say? 
A. Just about a normal way of walking, I would say. 

Q. Was this woman in front of you walking slower or 
faster or at the same rate that you were? A. Just about 
the same gait, I should say. 

Q. Then what happened, Miss Wolfe? A. Well, I 

237 was looking ahead and partially at the woman but 
I was not looking at her the minute that she fell 

but I heard a thud and I looked immediately and I saw 

the woman was down. 

* & * € s s * % * e 

Q. What was the condition of the sidewalk? Was 
it wet or dry? 
@ % = & * e * sa & 
The Witness: The pavement was perfectly dry. 
There was no rain that morning, perfectly dry. 











10 


242 Q. Now, can you tell us with respect to that alley 

at about what point on the sidewalk that Mrs. Elliott 
fell? A. She and I were both walking in the center of the 
pavement * * * 


243 Q. You may proceed. 
* * * %* * * & * * * 
The Witness: The pavement was broken. There was 
quite a little gutter about two and a half inches deep and 
just joining that sometime or other there had been some 
broken rock and tar put but it looked as if it had not been 
spread out and had not been finished so here was this 
little gutter, I suppose, where the foot went and then 
against this heap and down she fell. 
% s * & * * * * * . 
245 Q. Now, can you tell me to your knowledge, how 
long a time the condition of the sidewalk as you see 
it in this picture, being plaintiff’s exhibit 2, had existed? 
A. Well, the bad broken pavement was there when I moved 


to the Shenley on June 2nd, 1952 but sometime during that 
year this broken rock and tar had been put there. I would 
not know whether it was six months or how long after- 
ward but it was not smooth. A little gutter was still there 
and then this crushed rock and tar stacked up right against 
it 'as though it was just dumped there and not properly 
smoothed out. 


Q. I show you now what has been marked in evidence 
as plaintiff’s exhibit 3, and ask you if you can identify that. 
. » % a 2 ak * ® a s 

A. There is the tree. There is the broken pavement 
where the body lay across that place. 


= & 2 & e * ® Rg * * 
246 Q. How long had that condition existed to your 


knowledge? A. Well, sometime during that first 
year that I moved in Shenley. 
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Q. That was again in what year? A. About 1952. June 
2 of 1952, I moved in. Sometime during that year. Six 
months later. I would not say quite how many months 
but there was this broken rock and tar that was put there 
but here was this gutter still and this stuff stacked up 
there. 
Q. I wonder if you would show to the jury where you 
mean the gutter to have been. 
* * *® e * * * * * * 
247 Here was this gutter here. The broken rock and 
tar was right at the edge as though dumped there 
and never been properly spread out or never been finished. 
* * * ie * * * * * * 


Cross-Examination by Mr. Earnest: 


255 Q. Miss Wolfe, as you approached the area shown 

or depicted in the photograph, what would be the 
first thing you encountered? A. First, you first encounter 
the hole. 


Q. Justa minute. With respect to the asphalt ma- 

256 terial, that is the first thing that you would en- 

counter over and above the concrete sidewalk? A. 

When you came near it, you would see the hole first, and 
then the asphalt as you call it, that was put there. 


® * * * * * * * * * 


Q. Now, the gutter that you are speaking of, is it 
separate and apart and not related to this black ma- 
terial that is shown in the pavement? A. It is joining 
it right here, joining it. 
265 Q. Now then, as you would be walking toward the 
Western Market or north on 21st Street, and you 
would be approaching the area that is depicted in this 
photograph, as I understand your testimony the first thing 
that you would encounter would be a gulley? A. Yes. 
There is a little hole, a little gulley. 
Q. That extended— A. Directly above it at the edge 
of that toward Western Market was where that filling-in 
was put, the asphalt. 
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Q. I see. So that aside from any repair material, this 
black stuff that was there, your recollection is that there 
was a two and a half inch gulley there also? A. Yes. 

* * ° * * * 2 * ws ® 
267 Q. All right. Let me ask you this. As you would 
be going north on 21st street, did you ever walk or 
step on to the black material that is shown in the photo- 
graph? A. I stepped over it. I knew it was there and I 
managed to step over it. 
™ ° ? * s sd * sd * e 
276 Q. Now you said that you never encountered diffi- 
culty because you knew this condition was there? A. 
I knew it was there. 

Q. And you stepped over it? A. Stepped over it or 
around it. 

* * as * * & 5 * * * 


985 Thomas H. Broaddus 


was called as a witness by counsel for the Plaintiff * * °, 


ie a * e * * * e & so 
Direct Examination by Mr. Mebler: 


Q. Mr. Broaddus, where are you employed? A. 21st 
and K Northwest, Safeway Store in the Western Market. 


288 Q. At the point where you found this woman on 
the sidewalk can you tell us what the condition of the 
sidewalk was at that point? 


289 The Witness: Three or four feet cracks on the 
lefthand side of the street. 
Q. Would that be of the sidewalk? A. Yes, sir. 


? * * * * * » * * * 
299 Q. The condition was then the way you described 
it as being shown in the photographs? A. Yes, sir. 
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Q. So that you crossed over in and about this area that 
six times a week and stepped over it every time you went 
over it? A. Yes, sir. 


* Sd * * * * & * * * 


Redirect Examination by Mr. Mehler: 


306 Q. Mr. Broaddus, let us take a look at another 
of these pictures. Maybe it will depict it a little 
better for you. Let’s look at plaintiff’s exhibit No. 3 and 
I will ask you, and I want you to show the jury, if you can, 
if this particular block over here was on an incline or was 
it level? A. On an incline. 
Q. All right, sir; and then you had a V. Then at the 
bottom of the macadam and where at the edge of the 
macadam— <A. That was raised. 


Q. How would you describe that particular area to which 
Iam pointing? A. It could have been a break in the side- 
walk and they filled it in with blacktop. 

Q. And this block was an incline? A. Yes. 


Q. And then that met the edge of the asphalt, is that 
correct? A. Correct. 

* * e * e * * e * e 

Q. Did this slope or not; that is the black part to which 
you have been referring? A. Slope? 

Q. Yes. A. It did. 
308 Q. Now, looking at plaintiff’s No. 2, and hold it 
out so the jury can see it, this block then would 
you say it was level or sloping, thie block of the aiowel 
in here? A. Where the asphalt is? 

Q. Yes, sir. A. It wasn’t even, no, sir. 

Q. Did it slope or was it even? A. It was uneven. 

Q. And how about this little portion right here on the 
edge? Can you see where I am pointing, ladies and gentle- 
men of the jury? Was that even or was it sloping? A. 
Sloping. 

Q. How about the asphalt at that point? Was it even or 
was it sloping? A. Sloping. 
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Q. And the asphalt as it ran from the middle, we will 
say, of the sidewalk about to the edge of the curb, can you 
tell us whether that was even or was it on a slope? A. 
On. a slope. 


Ld * * a * * * t ? 
Recross Examination by Mr. Earnest: 


309 Q. Mr. Broaddus, all of this repair material shown 
in all of these four photographs, the black material 
that you referred to— A. Yes, sir. 
Q. That was an incline, wasn’t it? The placing of that 
material in the sidewalk caused a ramp or an incline to 
be present in the sidewalk, didn’t it? A. Yes, sir. 


(Witness was excused) 
328 (In open court:) 
Mr. Mehler: * * * 


* * we * * * * e * * 


330 If Your Honor please, I have two further matters 
that will just take a moment. 

The Corporation Counsel had his pictures identified by 
the plaintiff yesterday in her testimony, and wishing to 
have all pictures before the jury before the close of our 
case, I will myself undertake to offer into evidence as 
part of the plaintiff’s case Defendant’s Exhibits Nos. 1 
and 2. 

Do you have any objection? 

Mr. Earnest: I certainly do, sir. I will retain that 
exclusive right to myself, stating to the Court that we 
are required to put on a defense. These pictures will 
be put in evidence. 

The Court: On the basis of the assurance given by coun- 
sel for the defendant that the photographs marked De- 
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fendant’s Exhibits 1 and 2 will be introduced, offered, 
by counsel for the defendant, the Court will sustain 
331 the objection to the offer of said photographs by 
the plaintiff at this time. 
* * * cd * 


368 Ward C. Foulkes 


was called as a witness on behalf of the defendant, and 
having been first duly sworn, was examined and testified 
as follows: 


Direct Examination 
By Mr. Earnest: 


* * * * * * * * 


Mr. Earnest: Your Honor, this has been identi- 

fied and over no objection from plaintiff’s counsel, 

I would now move that this photograph be marked as 
Defendant’s Exhibit No. 1 in evidence. 
The Court: Are you offering it now? 


Mr. Earnest: I am offering it in evidence as Defendant’s 
Exhibit No. 1. | 

The Court: Defendant’s Exhibit No. 1 will be received 
in evidence. 


(Photograph was marked Defendant’s Exhibit No. 1 
and received in evidence.) 


375 By Mr. Earnest: 


Q. Officer Foukles, I hand yon that photograph, marked 
Defendant’s Exhibit 1, and ask you if you can identify it. 
A. Yes. 


Q. Can you tell us what it is? A. This the the area 
where the lady fell, where the party was lying, I should 
say. 

Q. All right, and I will ask you, Officer Foulkes, as you 
observe the photograph, if it depicts the condition that 
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you observed on the date of plaintiff’s injury, the day you 
responded to the scene? A. Yes, sir. 


» 2 e * * * * & e e 


377 Q. Now, Officer Foulkes, if you will do so—I will 
withdraw that. 

Did you observe the condition of the sidewalk as it 
existed on the date in question, March 8, 1955, at the place 
that you saw the plaintiff? A. Yes, sir. 

Q. Mrs. Elliott. (Sic) Can you tell us in your own words 
what that condition was? A. There had been a raised place 
in. the sidewalk that had been patched with asphalt and it 
appeared to be flush at the top and bottom of the crack. 
It was quite—just tar placed across the sidewalk. 

Q. And as a result of that repair material being placed, 
did it cause an incline or a ramp-like effect? A. Yes, sir. 

Q. And at each of the extreme parts of that repair it 
was flush as you recall it, with the adjoining concrete 
sidewalk. A. Yes, sir. 


* * * * * 
379 Cross-Examination 
By Mr. Mehler: 


Q. Officer, did you in fact file a report of this incident 
that you have been describing for the jury? Did you im fact 
make a report of this incident that you have just been 
describing? A. Yes, sir. 

Q. Now, is it your duty when you make that report, 
or is it not your duty, to cover all of the important de- 
tails? A. It is. 

Q. Do you consider what you testified to this morning 
as covering the important details? A. Yes, sir. 

'Q. Now, did you include all that you testified to this 
morning in your report? A. IfI recall. 


2 * * ak * sa * * * * 


391 Q. Officer, I show you what has been marked in 
evidence as Defendant’s Exhibit 1. Is that the 
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picture that you were looking at a moment ago on direct 
examination? A. Yes, sir. 
Q. Have you seen that picture prior to today? A. I did. 
Q. Can you tell us when? A. In the Corporation Coun- 
sel’s office. 
Q. How recently? A. Oh, several days ago. Last 
week. . 
392 Q. Did you say, Officer, that there was some black 
material on the sidewalk at the point where Mrs. 
Elliott fell? A. Yes, sir. 
Q. And do you know what that was? A. Asphalt, I 
would say, tar. It looked like tar. 


eB * * ak * i 


Redirect Examination 
By Mr. Earnest: 


396 Q. I show you Defendant’s Exhibit No. 1, Officer 
Foulkes, and ask you if you will point out for the 


jury— 

I will withdraw that. I will ask you to look at that 
picture and tell me, if you will, where the black asphalt 
material that you have just talked about appears on that 
photograph. 

Mr. Mehler: Just one minute before you answer. 

If Your Honor please, I object to this. He is trying 
to rehabilitate a witness whose testimony has already been, 
I am sure, very definitely impeached. 


oy & . * * * 
400 Reeross Examination 
By Mr. Mehler: 


Q. Officer, that is the condition that you describe now 
that your memory has been refreshed by this photograph, 
is that right? A. Yes, sir. 








18 


Q. That wasn’t the condition as you described it in- 
dependently on my questions, though, was it, Officer? A. 
No, sir. 


411 Everett R. Likens 


was called as a witness on behalf of the defendant and, 
having been first duly sworn, was examined and testified 
as follows: 


& & % *% & 
Direct Examination 
By Mr. Earnest: 


412 Q. Will you tell us your full name, please? A. 
Everett R. Likens. L-i-k-e-n-s. 

Q. And you are employed by the District of Columbia 
Government, Mr. Likens? A. Yes, sir. 

Q. And in what capacity are you employed and by what 
department, sir? A. By the Division of Office of Business 
Administration attached to the Street Division, Mainte- 
nance Section. 

Q. Of the Highway Department? A. Yes, sir. 

Q. D. C. And what duties do you perform, Mr. 
413 Likens? A. Accounting clerk. 

Q. In connection with your duties, are you familiar 
with the records maintained by the District of Columbia 
Government concerning sidewalk repairs? A. Yes, sir. 

Q. How long have you been employed in your now capac- 
ity, Mr. Likens? A. About 18 of the 20 years. 

Q. I ask you, Mr. Likens, if repairs are made to a side- 
walk in the District of Columbia do we keep records of 
the repair work? <A. Yes, sir. 


414 Q. Now, I ask you if you have made a search of 


the records maintained by your office for any repairs 
to the public sidewalk in the 900 block of 21st Street, the 
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east side thereof, south of the alley in that block? <A. Yes, 
sir. 
Q. Did you find any records of repairs to the side- 
walk in that area? A. Yes, sir. 

Q. And did you bring those records with you? May I 
see them? A. I just have one. 


(Document handed to counsel.) 


Q. Now, I ask you, Mr. Likens, if that is the sort of 
record that is maintained in the regular course of busi- 
ness by your office as to sidewalk repairs? A. That is 
part of it, yes. 

Q. Well, you tell us what you mean by that. A. That is 
a record of a police complaint by No. 3 Precinct indicating 

a defect in the sidewalk at that time. 
415 Q. All right. A. And it shows a temporary re- 
pair, and emergency repair at that point on the date 
given. 


Q. So that that slip type record relates to small repairs, 
temporary repairs, any other emergency action taken, is 
that right? A. That is right. 


416 I ask you, if you will, to tell us the date which 
appears on that repair slip as to when it was re- 

ceived by your office. A. The Police Precinct No. 3 re- 
ported it on June 24, 1952. We may have received it that 
day or the next day. 

Q. All right. A. The emergency gang made the tempo- 
rary repair on July 7, 1952. 

Q. All right. Will you tell us if there appears to be 
an address on that repair slip? A. Opposite 904 21st 
Street, Northwest. 


* % * * & * * e a 2 
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432 James F. Costello, Jr. 


was called as a witness for and on behalf of the defendant 
and, having been first duly sworn was examined and testi- 
fied as follows: 


By Mr. Mr. Earnest: 


436 Q. Directing your attention to March 8 and prior 
thereto, of 1955, can you recall the condition of that 

sidewalk as it then existed, sir? Do you have an inde- 

pendent recollection of what it looked like? A. Yes. 

Q. I hand you a photograph which has been marked as 
Defendant’s Exhibit 1 in evidence and ask you if you can 
recognize what is shown in that photograph? A. Yes, I 
recognize the sidewalk. 

Q. What area is depicted therein, Mr. Costello? A. That 
is the sidewalk, the east side of the sidewalk on 21st Street 
between K and Pennsylvania Avenue, just north of the 
alley. 

Q. North or south of the alley? A. South of the alley. 

Q. Now, I hand you another photograph which has been 
offered in evidence as Defendant’s Exhibit 2 and ask you 
if you can recognize what is depicted in that photograph. 
A. This is the same picture, the same sidewalk only look- 
ing south. The first picture is looking north on the same 
sidewalk. 


Q. All right. Do you recognize what is shown in 
that photograph? A. Yes. 

Q. In connection with the duties that you have already 
told us about, did you have occasion to walk over, around, 
about this area in question with some degree of frequency? 
A. Oh, yes. I walk over it just about every tour of duty 
at least two or three times. 

Q. Two or three time during each tour of duty? A. 
Yes. 
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Q. Can you give us an idea as to the traffic that uses that 
particular area, pedestrianwise? A. It is a very heavily 
traveled sidewalk. South of Pennsylvania Avenue is mostly 
apartment buildings and all and ait is the only market in 
this area, so it’s a heavily traveled sidewalk, especially on 
weekends, on Saturday. 


* * a * * * * * * * 


488 John Watkins 


was called as a witness on behalf of the defendant and, 
having been first duly sworn, was examined and testified 
as follows: 


Direct Examination 
By Mr. Earnest: 


Q. Will you tell us your full name, please? <A. John 


Watkins. 
Q. Where are you employed, Mr. Watkins? A. District 
of Columbia Highway Department. 


Q. In what capacity are you employed there, sir? A. 
Superintendent of Maintenance. 


* * * * & * * * * * 


Q. Will you tell us what your duties are and what 
functions are performed under your direction, sir? 
A. Well, I have charge of the maintenance of all public 
space, roadways, alleys, sidewalks in the District of Colum- 
bia. 
? ® * * * a * * e * 
Q. How long have you been employed by the 
Highway Department, Mr. Watkins? <A. 28 years. 

Q. How long have you held the position that you occupy? 
A. In the last five years. 

Q. And during your entire 28-year period, have you 
dealt with streets, roadways, sidewalks, and related high- 
way matters, the construction of, repair of and mainte- 
nance of? A. Yes. 














22 


497 A. We will go out and make this repair with as- 
phalt and file this away in our office. 
Q. What do we call that type of repair? A. We call it 
a temporary repair. 
498 Q. I see. What is it intended to accomplish, sir? 
A. Well, it might have been a dangerous condition. 


The Witness: It might be a dangerous condition is why 
we go out on it right away to make the repair with as- 
phalt. 


* * * * * * a & * = 


500 Q. Tell us, Mr. Watkins, if you will, what is the 

difference between a permanent repair and a tem- 
porary repair insofar as the Highway Department of the 
District of Columbia is concerned? A. A temporary re- 
pair is made with a high type of asphalt and it should 
suffice, be sufficient at the time. A permanent repair nat- 


urally replaces the complaint with the type of work that 
is already there, concrete or brick or whatever is in place. 


504 Oscar J. Avallone 


was called as a witness on behalf of the defendant and, 
having been duly sworn, was examined and testified as 
follows : 


Direct Examination 
By Mr. Earnest: 


505 Where are you employed, Mr. Avallone? A. The 
District Government, Corporation Counsel, Inspec- 
tor of Claims Office. 
Q. What are your duties there? A. My duties are to 
investigate claims made against the District of Columbia. 
Q. What kind of claims? A. Personal injury claims. 





23 


Q. How long have you occupied that position, sir? A. 
14 years. 

Q. And directing your attention to a claim filed by 
one Mabel Elliott, did you make an investigation concern- 
ing that claim, sir? A. I did. 

Q. I hand you a photograph, sir, and ask you if you 
ean identify it. That photograph has been marked as 
Defendant’s Exhibit No. 1. 


* & * * e & * * s * 


Q. Do you know how that photograph came into being? 
A. Yes, sir. 
Q. How? A. I received a letter from the attorney. 


Q. Will you tell us when you took the photograph? 
A. June the 10th, 1955. 

Q. I hand you another photograph which has been 
marked as Defendant’s Exhibit No. 2 and ask you if you 
can tell us what that is, sir. A. That is the east side of 
21st Street, the 900 block between K and I. 

Q. Did you also take that photograph? A. I also took 
that one. 

Q. Was that on the same date? A. Same date. 

Q. June 10 of 1955? A. 1955. 


* * * 2 * * * * & 


Q. How did you have occasion to go to the area 
that is depicted in the photograph, Mr. Avallone? A. 
We received a letter from the attorney. 


e & 2 s S * * 
Cross-Examination 
By Mr. Mehler: 


522 Q. Now, you have a superior, do you, Mr. Aval- 
lone? A. Yes, sir. 
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523 Q. What is his name? A. Emmett J. Motley. 
Q. What is his position? A. Inspector of Claims. 
Q. For the District of Columbia? A. Yes, sir. 


536 [The Court:] The Court is going to advise coun- 
sel as to its instructions which have been prepared 
and which the Court intends to give to the jury. * * * 


539 sc * * * The law, as set forth in Title 12, Section 

12, Section 208 of the District of Columbia Code, 
requires that where a person claims to have been injured 
as the result of an alleged defect in a public street or walk, 
said person must give notice to the District of Columbia 
within a period of six months after the happening of said 
alleged accident, of the place, cause and circumstance of 
the claimed injury and damage before suit may be brought 
against the District of Columbia for damages alleged to 
have been sustained in said alleged accident.’’ 


ARGUMENT TO THE JURY ON BEHALF OF DEFENDANT 


602 Mr. Mehler, in his argument to you, made the re- 
mark concerning the fact Miss Wolfe and Mr. Broad- 
dus, when they would get to this place in the sidewalk 
always took some measure to get over or around it. 
Mr. Broaddus did say when it was full of water he 
walked around. 


ce & 2 * = & & ad * s 


603 He seemed to have no difficulty. That is the gen- 
tleman who ate at the Park Lane Drug Store, who 
worked in the market, who walked south to get to the place 
he ate every day, who walked north to get back to his place 
of employment. 
He walked over the black asphalt unless it was full of 
water. Then he walked around. 


* 9 ° s s we sd oe ue s 
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625 If you * * * want to file an action against us 

for damages sustained because you fell on the * * * 
sidewalk * * * you can’t say you fell on this street or that 
street. You have to tell us where it is, the very thing you 
are talking about, because if you don’t, first of all you 
haven’t shown us the very basic requirements that the 

statute refers to which the Court will tell you about 
626 a little later on, notice as to time, place, cause and 

circumstances; and, secondly, in making a claim 
without saying this act of negligence caused my injury you 
are just saying, ‘‘I got hurt and I want money.’’ It’s 
not quite that simple. 
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